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O NMOHNMAHNWN JOKASATEJ/IbCTBA
B AHI' TO-AMEPVNKAHCKOM TPABE

C Uenblo OCMbICNEHNS HOBOIO A/ NpaBa YKpawHbl NOHATUSA AOKa3aTeNbCTBa BHE
pa3yMHOro COMHeHUs UccnefoBaHo obLuee NOHUMaHVe foKasaTenbCTBa B aHro-amMmepu-
KaHCKOM npase. [ 3TOro NpoBefeH KoMnapaTWBHbIA aHanM3 pOACTBEHHbIX (hparmMeH-
TOBpsAAa U3haHwii opuanyeckoro cnosapsi bnaka (1891-2009). YcTaHoBneHa OCHOBHas
4yaCTb KnacTepa TepMUHOB (M COOTBETCTBYHOLLMX MOHATWIA), B KOTOPbIX Bblpa>rkaeT-
cA (M NOHMMaeTCA) HPUANYECKOE A0Ka3aTenbcTBO. MoKasaHo, YTO 3TOT KnacTep
C(hopMmMpOBaNCS ¥ 3BOMOLMOHMPYET MO MEHbLLIEV MEPE B TPEX U3MEPEHMAX: NOTNYECKOM,
IOPUANYECKOM 1 pUTOpUYecKom. Mpu 3ToM HabnogaeTCs yCUNeHne 3HaYeHnst Coaep-
>KVMOT0 PUTOPUYECKOTO M3MEPEHMUS 3a CYET YACTUYHOIO BbITECHEHUS OFMYECKOTO.

KntoyeBsble cnoBa: Aoka3aTenbCTBO, OPUANYECKOE [OKA3aTeNbCTBO, NOMMYecKoe
[0Ka3aTeNbCTBO, CTaHAapT [0KasaTenbCTBa, [0Ka3aTeNbCTBO BHE Pa3yMHOro Co-
MHEHWS, aHrno-aMeprkaHckoe npaeo, «HKOpuanyeckuii cnosapb bnakax.

MocTaHoBKa Npobiembl 1 LeNb uccnegoBaHnsa. NMoHATME AOKa3aTeNbCTBA He
ABNAETCA HOBbIM 415 NpaBa YKpauHbl: OHO, B YaCTHOCTM, UCMNOJb3yeTCs B CT. 62
npuHATon B 1996 r. KoHcTutyumnl OaHako B ¢T. 17 Yr0NOBHOMO npoLeccyalb-

1 BykBanbHO 3Ta cTaThsl KOHCTUTYLMM COAEPXUT Criefytollee - «... BUHA He GYJeT AoKasaHa...».
«...He 06f3aH [0Ka3bIBATb..», «...COMHEHUS] OTHOCUTE/NBHO OKA3AHHOCTM.», HA YKPANHCKOM S3bIKE -
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HOro Kogekca Y KpanHbl, BBeJeHHOr 0 B AeicTBue B 2012 rogy, BnepBble NOSBUIOCH
NOHATUE [LOKa3aTe/NbCTBa BHE pasyMHOro comHeHusa. OHO, 04eBUAHO, 3aMMCTBO-
BaHO U3 aHr10-aMepUKaHCKOro npasa, rae U3BecTHO 1 NpMobpesio BECOMbIiA CTaTyc
¢ KoHua XVIII cT. Ho KaK ero npasu/ibHO OCMbIC/IUTb M UCMO/Ib30BaTb B YCOBUAX
npasa 0Te4eCTBEHHOro? V1 He BbI3bIBaeT K faHHas «TpaHCcnaaHTaumMa MHOPOAHO-
ro» Kakon-TO HeXenaTesibHOW paccornacoBaHHOCTU 3aKOHOZaTeIbCTBa UMW Jaxe
OMacHOM «peakuuu OTTOPXeHUA»? NTOUCK OTBETOB Ha 3TU N POACTBEHHbIE BOMPO-
Cbl MOPOXAAaeT HeO6XOAUMOCTb Yry6NeHHOro nccnefoBaHUs NOHATUA LOKa3a-
TENbCTBA BHE Pa3yMHOro COMHEHUA, YTO He BO3MOXXHO 6e3 aKCnnKauum obLLero
NOHVMaHNA PULNYECKOTO A0KA3ATE/IbCTBA, MPUYEM B KOHTEKCTE aHr10-amMmepu-
KaHCKOro npasa. 3Ta IKCNANKaLNA aKTyann3npyeTcs U CyL,ecTBeHHbIM paclumpe-
HWEM NPaKTUKW OTEYECTBEHHbIX IOPUCTOB, KOTOPbLIE BCE Yalle BOB/IeKaoTCA B Mpo-
ueccol B topucamkumax CLUA vam AHrnmmu, a noaTomy, CTPeMACb K ycnexy,
[O0/KHbBI XOPOLLO OCBOUTL CMeLMpuKy TaMOoLWHUX NpaBoBbIX peanunil, MOHATUIRHO-
ro annaparta v TEpPMUHOMOT UK.

C y4yeTOM CKa3aHHOro npegmMeToM MOero ucciefoBaHus ABAAETCA 3BOMOLMA
N COBpeMeHHOe NOHUMaHWe AoKasaTe/ibCTBa B aHr10-aMepuKaHCcKoM npase. bora-
Tbll MaTepuan AN 3TOro npepoctaBnset «KOpuanyeckunin cnosapb bnaka», uc-
X0[HOE n3faHne KOToporo yesugeno ceet B 1891 r., a HaMHOBeliLWee OAMHHaLa-
Toe - 82019 r.1

WN3HavanbHO B cBoem Tpyde . K. Bnak n3bpan naopanmcTuyeckunii Noaxoa;
cofiep>xaHue CNoBapHbIX CTaTeil OH He MOATOHAN MOA KaKyl-TO eANHYH KOHLen-
LMo, a uKcMpoBan pasHoobpasHble B3rNA4bl, NPOLWeALLe UCMbITaHUe puanye-
CKOW NpakTUKOW 1 NonyumnsLIne pacnpocTpaHeHue. Kpome KOLEKCOB U CTATyTOB,
Npu cocTaBNeHUn cTaTelt OblIM UCMOMb30BaHbl ANU304bl CY0B Pa3HbIX MHCTaHLWIA,
npeuefeHTHble cyaebHble pelleHns, a TakxXe naoLbl COOTBETCTBYHOLWMX npodec-
CUOHaNbHbIX pethnekcnii. TakuMm 06pa3oM, cnoBapb Obi 3ayMaH Kak MMELW il
NpenMyLLecTBeHHO 3MNUPUYECKYIO U AECKPUMNTUBHYIO, a HE TROPEeTUYECKYIO U Mpe-
CKPUNTUBHYIO Hanpas/fieHHOCTb.

Ha o6noxke nepsoro nsgaHus Tpyga . K. bnaka ctont HasBaHue - «CnoBapb
npasa». A B NpejuCcNOBUU 3a8BNEHO, YTO 3TOT CNOBapb - pe3ynbTaT MONbITKA
MOArOTOBWTbL CXKaToe, OAHAKO AOCTaTO4YHO LIMPOKOe Mo 0xBaTy cobpaHue
AeOVHNULMIA TEPMUHOB, Pa3bsCHEHW hpas n MaKCUM, UCNO/b3YEMbIX B aMEPUKaH-
CKOM W aHINACKOM npaBe, NOHUMaHNe KOTOpbIX HEOOXOANMO AeiCTBYHOLEMY

«...BUHY He Oyde [OBEefieHO...», «...He 3060BH3aHMI AOBOAUTMU...», «...CyMHIBM LIOAO LOBEAEHOCTI...».
MOXHO NOHATb, YTO 34eCb MMEET MeCTO apTUKYNALMA PasnuyHbIX NPOM3BOAHbIX OT 6a30BOr0 NOHATUSA A0-
Ka3aTeNbCTBa, Ha YKPaUHCKOM - [I0BEfIEHHS.

1 Cam IeHpy Kamn6enn Bnak (Henry Campbell Black) nogrotoBun nvwwib nepeoe v BTOPOe M3faHne
nog HaseaHveM «KOpuanyecKnii cnosapbs, yBuaesLuee ceeT B 1910 r. MocneaytoLume n3gaHns ¢ yCTosBLIMM-
s HasBaHWeM «HOpuanyeckmnii cnosapb bnaka» («Black’s Law Dictionary») rotoBuamnch pasHbiMy rpynnaMu
CMeLManCToB.
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afiBoKaTy, cyfbe U T. 4., @ Tak>Ke Ba>KHO ANa CTYLEHTOB, Creunannsnpyowmnx-
CA B UCTOPUM NpaBsa Ui CpaBHUTENLHON opucnpyaeHuum [1, p. iii].

JocTaTouHOo npeteHunosHoe HamepeHue . K. Biaka 6b1/10 BOCNPUHATO MO-
cnepoBsaTtensMu, a ero BOM/OLLEHME YCMELIHO BbIAEPXXano NPOBepPKY BPEMEHEM:
topuanYecKkuii cnosapb bnaka 4o cMx Nop NpM3HaeTcs 04HUM M3 Hanbonee LWKPO-
KO MCNOMb3yeMbIX N aBTOPUTETHbIX AN aHT/10-aMePUKaHCKON NpaBOBO CEMbM
BTOPUYHbIX UCTOYHMKOB NpaBa. Ho B YKpanHe OH elle M3BeCTeH Maso, 4To no-
CNY>XWUNO JOMONHUTENbHBIM CTUMYOM HanWCaHUA faHHOW CTaTby.

3n0>KeHne 0CHOBHOro MaTepuana. Kak B nepsom, Tak 1 BO BTOPOM MU3AaHUK
cnosapsi bnaka noHATMe fOKa3aTeNbCTBa PacCMOTPEHO B pafe CTaTei, npexae
BCEro B cTaTbAX «JloKa3aTenbcTBO» («Proof») n «[okasaTb» («Prove»).

[ oKASATEnbCTBo. B rpa>xaaHckom npoLecce AoKasaTensCcTBO - J0CTa-
TOYHOE OCHOBAHWE NPU3HAHUA UCTWHHOCTMU HOPUANYECKOrO BbiCKa3blBaHus, No-
CPeACcTBOM KOTOPOro 0fjHa 3 CTOPOH NblTaeTCA 0TCTOATH CBOe COOCTBEHHOE
TpeboBaHne Uan oNpoBeprHyTh TpeboBaHue Apyroii cTopoHbl. Whart. Ev. § 11

[lokazaTenbCTBO eCThb cnegcTemeMm gokasaTenscTs (Proofis the effect
ofevidence); ycTaHoBneHne hakTa nocpefcTBOM AokaszaTenscTB. Code Civ.
Proc. Cal. 8 1824 u gp.

Siinaiidpd (Ayliffe) onpegenseT «opugmyeckoe gokasaTenscTBo» («judicial
proof») Kak fICHyIH0 ¥ OYeBWUAHYHO LeKnapauuio Ui LEMOHCTPAaLUI0 KacaTeNbHo
mMaTepuu, [0 3TOro COMHUTE/NbHOW, OCYLLECTBAEHHYIO HOPULNYECKAM CNIOCOOOM
nocpeaCcTBOM NOAXOAALLMX U NpaBUbHbIX aprymeHToB (fitandproper arguments),
a Tak>ke NocpeLCTBOM BCeX ApPYrux PUANYECKUX METOAOB. - Bo-nepsbix, No-
CPeACTBOM NOAXOAALLMX U NPaBUbHBIX apryMeHT 0B BPOAe AONYLLEeHWA, npe3ymMn-
UniA, indicia 1 MHbIX BCNOMOraTeNbHbIX CNOCO60B 1 CPeACTB; BO-BTOPbIX, 4Yepes
nerasbHble, TO eCTb OTBeYatoLL /e 3aKOHY, MeTO/bl, Harnpumep, CBUAETENLCTBA,
ny6nnyHble MHCTPYMeHTbI (public instruments) n T. g, Ayl. Par. 442 [2, p. 955].

AOKa3aTb. YCTAHOBUTb UCTUHHOCTb (hakTannbo runoTesbl NoCpesCcTBOM
npUeMnemMbIX U OCTaTOUHbIX AOKa3aTeNbCTB [2, p. 961].

C y4yeTOoM 3apUKCMPOBAHHOT0 B3KOM He TPYAHO NPUIATU K ABYM TaKMM 3a-
K/TIOUYEHUNAM.

Mpexzae BCero, NOHMMaHMe KPUANYECKOTO [OKa3aTeNbCTBA CXBaTbiBAeT Kak
JeiicTBMe, NpoLecc NpuMBeAeHNsa L0Ka3aTenbCTB, TakK 1 ero pesynbTar. Ho, npeg-
cTaBngeTca, B 3TOM HeT OT/AMYMA OT PacnpoCTpaHeHHbIX TONKOBaHMI 06Lero
MOHATUA [OKa3aTenbCcTBa UMW ero BUA0B2

1 Kadkzpblii 3aBepLUEHHBbIV (hparMeHT CM0BapHO CTaTbW COMPOBOXKAAETCA COKPALLEHHbIM YKa-
3aHMEM Ha NCTOYHWK 3aMMCTBOBaHMA. B gaHHOM ciydae 3T0 ABYXTOMHbI Tpys PpeHcmca XapToHa
(Francis Wharton) «KoMMeHTapuu K foKa3aTelbCTBEHHOMY MpaBy B rpa>kKaHCKNX BONPOCax», Brepsble
n3faHHbIN B 1877 rogy PasbCHeHUs ApYrvX COKpaLLeHne B 3TOM M3faHun cM. B [2, p. 1239-1314].

2 CornacHo OKC(OPACKOMY COBapt0 aHrIMACKOr0 A3blKa, CYLLECTBUTENbHOE «[0KAa3aTe/lbCTBO»
(«proof») o3HauaeT, npex e Bcero, flokasaTenbCTaa (evidence), MOKasblBaroLLMe UV NMOMOTatoLLIMe MoKasaTs,
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MoHATUE OPUAMNYECKOTO [OKa3aTeNIbCTBa POACTBEHHO MOHATUIO [OKa3aTe/b-
cTBa B 06Lel, MAN PopManbHOM, NOrnKe, cornacysacb ¢ 6a30BbIM ONpeaeneHnemM
ApuctoTens. Tak, no CTarnputy, yMo3akntoueHune (reasoning) eCTb NOCTPOEHMNE
MbIC/I, B KOTOPOM €C/n YTO-TO OnpeseneHHOe NoNo>KeHO, TO 13 HEro ¢ HeobXxo-
OUMOCTbI0 BbITEKAET HeYTO ApYyroe, OT HEro OTAMYHOe. «oKasaTeNbCTBO»
(«demonstration») ecTb TOraa, Korgaymo3sakntouyeHne UCXOAUT U3 UCTUHHbIX
1 NepBbIX MNOCLINOK (pPremisses) UAu U3 Takux, 3HaHe 0 KOTOopbIX 6epeT CBOe Ha-
4ano OT Tex UM UHbIX NePBbIX U UCTUHHBIX NMOCLINOK [5, p. 4]. Takum o6pa3om,
COrnacHo o6uiein norvke nNpaBubHOE [0OKa3aTeNbCTBO AO/HKHO OTBeYaTb COefu-
HeHUIO TpeboBaHWU UCTUHHOCTM NOCLINOK U HEO6XOAMMOW CBA3M NOCHINOK W 3a-
KNOYeHNs. BbiNONHEHME KaXXA0ro U3 aTux AByX TpeboBaHWI ABNsSeTCS HeobXxo-
AVUMbIM, @ UX KOHBIOHKLWWN - JOCTATOYHbIM ANS 0OOCHOBAHHOIO MPU3HaHUSA
00LLLeN10rMYecKoro fokasaTe/lbCTBa KOPPEKTHbLIM, & ero 3aK/H0UYeHUs - UCTUHHBIML
O/HaKo KOPPeKTHOe pUMYecKoe AoKa3aTe/IbCTBO, COrIacHO NPUBELEHHOW LK~
TaTe Jlinangda, LOMKHO 0TBEYATH elle U 3aKOHY, K HEMY AOMO/HUTE/IbHO Bbl-
ABUraeT Heo6XxoanMMoe TpeboBaHue NeranbHOCTH.

B KoHUe cTaTbm «JloKa3aTenscTBo» bNaK akueHTUPOBaa BHUMaHWE Ha OT/IMYMK
TEPMUHOB (M COOTBETCTBYHOLLMX NMOHATUI) «/10Ka3aTeNbCTBO», «[0KA3aTeIbCTBa»
(«evidence»), «goBepue» («belief») n «nokasaHusa ceugeTens» («testimony»), oT-
Cblflas 3a pa3bsCHEHUAMM K cTaTbe «[loKasaTenbCcTBa». B Held, cpean npodero,
HaxoXy cnefytoLlee.

TepMUH «J0Ka3aTenbCTBa» CregyeT BHMMATENbHO OTAMYaTb OT B/IM3KMX
eMy - «[0oKa3aTeNbCTBO» N «NoKa3aHud ceuaeTensd». B noruke «gokasaTenb-
CTBO» - 3TO AOCTAaTOYHOE OCHOBaHME A9 Y TBep>KAeHUA UCTUHHOCTH BbIABU-
HYTOr0 BbICKa3blBaHuA. B topnaMYECKOM NOHVMAHUN 3TOT TEepMUH UCNONb3YyeT -
CS LUMpe, OH CXBaTbIBAeT BCE, YTO CY4eTOM filerasbHblX Npasun MOXKET OblTb
npeAcTas/eHo B cyfe AnA NPOAYLMPOBAHUS YBEPEHHOCTMW B YMe CyAbW UAv Npu-
CA>KHOr0, a He TO/IbKO OfHY apryMeHTauuo - TO eCcTb BCe, YTO UMeeT [oKasa-
Te/bHY CUYy BHYTPEHHE, & He TO/MbKO BCMeACTBME AefyKUnn U3 UCXOLHbIX A0-
KasaTe/NbHbIX (DAKTOB UM UX KOMOMHMPOBAHUA. A TepMUH «[oKa3aTenbCTBax»
bonee y30K, OH 0XBaTblBaeT TO/MbKO T€ BUAbI L0KA3aTeNbCTB, KOTOpble MOTyT

4TO HEUTO eCTb UCTUHA MBO hakT. [lpyroe akTyanbHOe celivac 3HaueHve 3TOro CyLLeCTBATENLHONO - TeCTM-
pOBaHuWe, TO eCTb NPOBEPKA, €CTb /M HEYTO UCTUHA MO0 (haKT. A FN1aron «prove» 03HayaeT - MoKasarb, YTO
HEYTO eCTb UCTUHHbLIM UM HECOMHEHHBIM NOCPeLCTBOM (DaKTOB UK A0Ka3aTenscTs [3, p. 928, 933]. Cornac-
HO eLLie OHOMY aBTOPUTETHOMY CNOBapHO, [IOKA3aTeNbCTBO, MPEXAE BCEro, 3TO N06bIE [0Ka3aTeNbCTBa, KO-
TOpble yCTaHaBNMBAIOT IGO0 MOMOratoT YCTaHOBUTb UCTUHHOCTb, LIEHHOCTb, Ka4eCTBO Yero-Hubysp. B npase
3TO UenbHbIi Kopnyc (whole body) foka3aTensCTB, Ha KOTOPbIA ONUpaeTcs BEPAMKT cyda. A B MaTemMaTuke
1 TOTVKe 3TO NOCNeA0BaTeIbHOCTb LLAroB IGO0 YTBEPKAEHW, YCTaHaBMBAOLLAA UICTUHHOCTb BbICKa3bIBa-
HWA, U T. n. [4, p. 1070].

1 MoxHO yTBepXaaTb, Takum 06pa3oMm, YTO, COrfacHO ApUCTOTENH, eAVHCTBEHHbIA CTaHAapT foKa-
3aTenbcTBa B O6LLUE/ NOrMKe - 3TO 4OKA3aTeNbCTBO BHE BCAKOTO COMHEHMs, OHO CTPOMTCS Ha 6e3yCcnoBHO
MCTUHHBIX NOCbIKax NOCPeACTBOM AeMOHCTPATUBHBIX YMO3aKMOUEHWIA.
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OblITb 3aKOHHLIM CNOCOGOM MpeACcTaBneHbl CTOPOHaMU B Cyfe NocpeAacTBOM
KOHKPETHbIX (DAKTOB - CBMAETENLCTB, OTYETOB UM UHbIX JOKYMEHTOB. UTO06
npuBneYbL NPe3ymnuumio npasa cebe B NOMOLWb, cnefyeT NPUBECTU AoKasaTeNb-
CTBO, @ He NMPOCTO NPeLo>KUTb AoKasaTenbcTsa. «llokasaHus cBuaeTens» -
ewle 6onee y3Knin TepMuH. 1eiCTBUTENbHO, OH 03HAYaeT NMWb Te JoKa3aTe/b-
CTBa, KOTOpble JaloTCA CBMAEeTENEM NO feNy B Cyfe YCTHO AMb0 B MUCbMEHHOIA
hopme, B YaCTHOCTW, NUCbMEHHbIe CBMAETENbCTBA NO4 NPUCATON... «[loBepue»
3HAUNT Cy6BLEKTUMBHOE COCTOSHMUE, ABNAKOLEECA Pe3yNbTaTOoM AoKa3aTeNbCTBa.
3TO0 HaNMYHas ByMe YBEPEHHOCTb B UCTUHHOCT U BbIHECEHHOI O Ha CY[, BbICKa3bl-
BaHMs, Bbl3BaHHasA NPOLECCOM YOe>KAeHusl, AoKasaTenbCTBa, aprymeHTayuu...

CnoBo «J0Ka3aTeNbCTBO» HA CaMOM [iefle 03Ha4aeT BCe, YTO HENOCPeACTBEH-
HO 160 ONOCPeAOBaHHO CNY>KUT AN TOro, YTobybeanTh (to convince) ym B uc-
TWHHOCT M NGB0 NOXKHOCT M KaKoro-To (pakTa mbo BbiCKasbiBaHUA. Ero Tak>ke
NCNonb3yrT Ans 0603HAYEHNSA YBEPEHHOCT M, NOPOXKAAeMOii ByMe NpaBuibHbIM
foKasaTenscTBOM. CnoBo «joKasaTenscTBa» («evidence») B CBOEM WCXOAHOM
MOHXMaHNM 03HaYaeT COCTOSHME o4eBMAHOCT U (State o fbeing evident), To ecTb
onpefeneHHoe 6bITKe Kak NPOCcTOe, IBHOe, 06Ul en3BecTHOe... Best. Ev. 88 10, 11
[2, p. 446-447].

B npuBeaeHHOM (hparmMeHTe yKasaHbl, XOTS 1 Aa/IEKO HE NCUYepnbIBatoLLe, CO-
CTaB M OTHOLUEHUA B KnacTepe TEPMUHOB (M COOTBETCTBYIOLUX MOHATUI), KOTO-
pble HYXHbI 415 (MOHUMaHUA 1) BbIPaXXEHUA HOPUANYECKOTO LOKa3aTeNbCTBa.
DTOT KNacTep N0 MeHbLUEn Mepe TPEXMEPEH: OH NIEXUT He TONMbKO B 06LLeN0oru-
yeckom (TyT hopMuMpyeTca Unmn yctaHaBnnmBaeTca hopmanbHas NPaBUNbHOCTL / He-
NPaBUNbHOCTb [0Ka3aTeNbCTBA) U HOPUANYECKOM (3aKOHHOCTb / HE3AKOHHOCTD)
N3MEPEHUSAX, HO elle U B putopuyeckom (ybeantenbHoCTb / HeybeANUTENbHOCTb
B CMbIC/le JOCTM)XXEHWUA CTOPOHONM JOCTATOYHOrO YPOBHS JOBEpPUA CyAbW, Npu-
CAXHOIo un I'IpOl—I.)l |_|pI/I3HaHVIe CYyWECTBEHHOCTN PUTOPUYHECKOTO N3MEPEHUA
MOHMMaHUS KPULNYECKOTO AOKa3aTeNbCTBA AeNaeT TaKOBOE 3aBUCALW MM OT yMa
3[leCb-N-Tenepb BOCMPUHUMAIOLLETO €ro Cy6beKTa, TO eCTb B TOM UM MHOW Mepe
CYO6BbEKTUBHbIM.

TpeTbe n3gaHue LPULNYECKOro cnosaps yeuaeno ceet B 1933 r., yxe nocne
cmeptu I'. K. bnaka. Ctatbsa «[lokasaTenbCTBO» TYT NOABEpPraacb HEKOTOPOMY
nepeopmaTnMpoBaHuio, AOMONHEHUIO N AeTanu3aunn. 3acnyXXunBaet BHUMaHUS,
npexje BCEro, TaKoi ee HOBbI PparMeHT.

J[loKkaszaTenbCTBO eCTb 3aBePLUEHHOCTb AoKasaTenscTB (Proofis theperfection
ofevidence). [leicTBNTENLHO, 6€3 AOKA3aTeNbCTB HET A0Ka3aTeNbCTBa, X0TA
MOryT OblTb JOKa3aTeNbCTBa, KOTOPble He COCTAaBNAT AOKa3aTeNbCTBa: Ha-

1 C yuyeTom nporpecca N0rM4ecKoii HayKu CerofHs 10rmyeckoe U3MepeHne MOXeT ObITb MOANGDMLMPO-
BaHO - 3a CYeT nepexofa oT (hopMasbHO NOrMKM K HethopMasnbHOM, Npex e Bcero K 0Co6eHHol ropuamye-
CKOW noruke. B aToii cBA3M cM., Hanp., [6].
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npuMep, ecnn YenoBeK HaWgeH youTbIM TaMm, rae He3agonro 4o aTOro BUaenu
Apyroro, faHHbll hakT 6yAeT AoKa3aTeNbCTBOM B PaCCy>KAEHWUW, YTO nocnej-
HWiA - ybunilua, ofHaKo, B3I TbIA caM No cebe, BOBCE He OyAeT npeAcTasnsiThb 40-
KasaTeNbCcTBa 3TOro.

«JloKa3aTeNbCTBO», KOr4a 3TOT TEPMUH UCNONb3YeTCA B 3aKOHOLAT€/b-
CTBe, 03Ha4YaeT Hafne>kauve u neransHole (competent and legal) gokasaTens-
CTBa, CBMAETENbCTBA, KOTOpPbIe 3aCNy>KMBaT AOBEPUA U KOH(POPMHbI (PyHAa-
MeHTaNbHbIM Npasunam fokasaTenscTsa... Hand. v. Nolan, 1N. J. Misc. 428, 136
A. 430, 431 [7, p. 1445].

MpuBeLeHHbIE pa3bsACHEHNSA NOATBEPXKAAIOT, UTO B 06LLEM CNyyae foKasaTesb-
CTBO He CBOAMTCA K OTAENbHOMY NPOM3BObHO B3ATOMY [0Ka3aTe/bCTBY NGO K
Kyye Takoro poja AokasaTesbCTB: 4YTOObl MPeBpPaTUTLCS B 3aBEPLUEHHOE [OKa3a-
TeNbCTBO, Haj/exaline 1 3aKOHHble [0Ka3aTeNbCTBa LO/MKHbI 0TBeYaTb Onpeje-
NeHHbIM NpaBUNaM npoLecca AoKa3aTenbCTBa.

CnepyeT TakXe OTMeTUTb JanbHelLlee pacluMPEHME CBA3AHHOIO C A0Ka3aTe/lb-
CTBOM Knactepa TEPMWUHOB, B YHaCTHOCTY BCNeACTBUE BBEAEHNA TEPMUHA «CTEMEHb
foKaszaTenbctBa» («degree of proof»).

Tak, «CTeneHb AoKasaTeNbCTBa» 03Ha4YaeT OT/INYHbIA OT CPeAHEropesyb-
TaT foKasaTensCcTs, bnarogaps YeMyycTaHasnMBaeTCA UCTUHA. B aToM cyyae
ynoTpebnanTCs TepMUHbl «NepeBec AoKasaTenbCTB» («preponderance of evi-
dence») 1 «oKa3aTeNbCTBO BHe pa3yMHOro coMHeHus» («proofbeyond reasonable
doubt»). Sowle v. Sowle, 115 Neb. 795, 215 N. W. 122, 123 [7, p. 1445].

[aHHble HOBOBBEAEHMNS NPeACTaBNATCA CYLLECTBEHHbIMU KaK NMPeanocbiaiKm
(hopMmUpoBaHMS 06LLEro NOHATUA CTaHAapTa KOPULMYECKOT0 A0Ka3aTenbCTBa (U Co-
OTBETCTBYIOLLErO TEPMUHA).

Cnepytouiee, yeTBepToe, m3gaHue cnoeaps bnska 6bi10 ony6NnMKOBaHO
B 1951 r., noTOM OHO ABaXAbl gopabaTbiBanocb M nepemsgaBanocb B 1957
n 1968 rr. Onupascb Ha BTOpPOE nepensfaHune, 0OTMedy, 4TO XOTH ero cofep>kaHue
BO MHOTOM BOCNpPOM3BOAUT m3daHma 1891, 1910 v 1933 rr., ogHaKo ecTb U 3Ha-
YMMble OT/INYMS.

Mpexae Bcero, n3 cratby «J[l0Ka3aTeNbCTBO» yAaneH NMPOHUKHYTbIA LyXOM
06LLel TOrMKK hparMeHT KHUMM XapToHa, C KOTOPOro KOrAa-To HauymMHan cam bnak.
XO0TA Nnornyeckoe U3MepeHme NOHUMaHUa LOKa3aTenbCTBa Npy 3TOM He UTHOPU-
pyeTcs, 0fHAKO AIBHO 06HApPY>XMBAETCs HEKOE CMeLLeHNe aKLeHTOB.

OOKA3ATEJIbCTBO. CneacTBsue gokasaTenbCTB; YCTaHOBNEHUE (haKTa
nocpeacTeoM gokasaTenscTs. Nevling v. Com., 98 Pa 328 n ap. /1060l hakT
nmMb0o 06CTOATENLCTBO, KOTOPOE HanpaBnseT YM KYTBEP>XKAEHUO NM60 0T pu-
LaHuo Kakoro-nn6o sbickasbiaHus. Nauful v. National Loan & Exchange Bank of
Columbia, 111 S. C. 309, 97 S. E. 843, 845. jlocTUrHyTas nocpeacTBOM Npeab-
ABNIEHUS AOKa3aTeNbCTB YBEPEHHOCTb UM yOEXKAEHHOCTb YyMa Cyfbn, NPUCAXK-
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HOro BpeanbHOCTUYyTBep>Kaaemoro gakTa. Ellis v. Wolfe-Shoemaker Motor Co.,
227Mo. App. 508, 55S. W. 2d 309 [8, p. 1380].

MpnBefeHHbIA (hparMeHT NpeAcTaBseTcsa BecbMa MokasaTe/flbHbIM: B HEM
K BYM Pa3bsiCHEHUAM, KOTOpbIe yXe COAEPXalncb B NpeAblAyLINX U3[aHNAX,
[06aBNEHO TPeTbe HOBOE, MMEtOLLee NPUHLMMMNANIbHYO BaXXHOCTb. [JeicTBUTENb-
HO, B 3TOM HOBOBBE/EHWW BHUMaHNE SBHO aKLeHTUPOBAaHO Ha BAUSAHUW [OKa3a-
TeNbCTBa Ha YMbl UHbIX /UL, BCIELCTBME YEro y HUX BO3HMKAET OTCYTCTBOBAaBLUAS
paHee YBEPEHHOCTb UM YOeXAEHHOCTb. TaknuMm 06pa3oM, AOKa3aTeNbCTBO OKOH-
yaTe/lbHO NpeBpaLLaeTcs u3, No CyTW, YMCTBEHHOMN aKTUBHOCTMW, HaNpaB/eHHOW Ha
YCTaHOB/IEHME UCTUHbI U He TPebytoLLeid, XO0TS U He UCKNKYaloLLeit, 6onee Yyem
O[HOTO MbICNALLEr0 NMUa, B OCYLLECTBNSEMYIO B MaTepuaibHOM MUpe, B 3HAYU-
TeNbHOWN Mepe NOCPeACTBOM fA3blKa, LiefieHanpaBneHHy CBA3b ABYX UK 6onbLue-
o yncna nuu; 3Ta KOMMYHUKaTUBHAS CBA3b XOTHA U He UCK/HOYaeT NOMCKa UCTUHBI
MU OMepupoBaHMe el, HO MPecnefyeT YXKe UHYI0 Lefb - AOCTUXEHNe LoBepus,
YBEPEHHOCTU UM YBEXAEeHHOCTM yMa TOro, KOMy aapecoBaHO yBepeHue UImn
ybexaeHue. Takum 06pa3om, MOXHO BUAETb, YTO PUTOPUYECKOE M3MEPEHNE MO-
HUMaHMA [OoKa3aTeNnbCTBa, 3auKcmposaHHoe elwe camum . K. Bnakom, He T0/ib-
KO OKOHYaTeNbHO YTBEPAWUIOCH HapsAAy C NOTMYECKUM U IOPUANYECKUM M3Mepe-
HWSMU, HO W €ro 3Ha4yeHne SBHO BO3POC/O.

B cTaTbto «/[l0Ka3aTenbCTBO» BK/IHOUEHO paHee NnojaBaBLUeecs OTAENbHO pasdb-
SICHEHWE pa3nuns TEPMUHOB «A0Ka3aTeNbCTBO» W «fo0Ka3aTenbCcTBa». 37ech,
B YaCTHOCTMW, OTMEYaeTCs CneaytoLLee.

«[loKkazaTenbCTBa» OTNNYAOTCS OT «J0KasaTenbCcTBa» TeM, YTO NePBbIE
MOTyT ObITb TOXKHbIMW N HE UMETb A0KasaTeNbHON LeHHOCT U (probative value).
State v. Howard, 162 La. 719, 111 So. 72, 75.

[lokaszaTensCcTBO, CTPOro roBops, 3TO pesynbTaT WM CNefCTBUE LOKa3a-
TenbCTB, TOrja Kak fokasaTenbCTBa - 3TO cpefa Wim cpefcTsa, Gnarofaps
KOTOpbIM (hakT ABnseTca foKasaHHbIM 1M60 onpoBeprHyThiM (isproved or dis-
proved). OfHaKo cnosa «proof» u «evidence» MOryT ynoTpebnaTbca B3amMeH apyr
apyra. Walker v. State, 138 Ark. 517, 212 S. W. 319, 324 Ta iH.

[loka3aTenbCTBO eCTb BbIBOLUMOE U3 JOKa3aTeNbCTB 3aKNtoyeHne. Jones V.
Clements, Tex. Civ. App., 41 S. W. 2d 1069, 1070... [8, p. 1380].

BTopoii n3 npuBeaeHHbIX hparMeHTOB 0bpallaeT BHUMaHWe Ha NPOHWKHOBEHME
B MPaBO BO/IbHOI0 MCMO/b30BaHWSA C/I0B ECTECTBEHHOT O A3blKa «proof» n «evidence»:
3TO YpeBaTo NOAMEHON NOHATUIA. YTOObI N36eXxaTb OWMOOK NOAMEHbI, YHUPULLN-
poBaTb ¥ 061er4ynTb NOHNMaHVe KPUANYECKUX HOPM WK PELUEHUIA U T. M., COOT-
BETCTBYHLLME HOPULNYECKME TEPMUHBI CIEAYET ONpefensTb Kak MOXHO CTPOXe
M NCNONb30BaTb COMNAacHO AePUHMLMAM 3aKOHOAATeNbCTBA, Ha YTO obpauian
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BHMMaHue ewe bnak. BbiBegeHMe 3akNHOUYEHNS M3 A0Ka3aTeNbCTB-MOCbINIOK CO-
CTaBNSET, COrNacHO NOCNeAHEMY U3 JaHHbIX ()ParMeHTOB, CYLLECTBEHHbIA MOMEHT
npouecca HPUANYECKOro [0Ka3aTeNbCTBa: B 3TOM OTHOLUEHMM OHO, KakK yXe OT-
Meyanocb, POACTBEHHO [0Ka3aTe/IbCTBY NOMMUYECKOMY WM MaTeMaTUUYECKOMY.

Kpome 0TMeYeHHOro Bbile, 34eCb MPeACTaBAAETCA aKTyalbHbIM CNneaytoLlee
pa3bsCHeHWe JOKa3aTeNbCTBa BHE Pa3yMHOr0 COMHEHNS.

Takoe foKa3aTeNbCTBO UCKNOYaeT BCe AONYCTUMbIE pa3yMOM rUNoTe3bl
(reasonable hypothesis) 3a UCKIOYeHMEM TOW, Ha NOALEP>KKY KOTOPOM OHO Ha-
MpaBneHo, 1 ABASAETCSA NONHOCTbH0 KOHCUCTEHTHBLIM C BUHON NOACYANMOrO U He-
KOHCUCTEHTHbIM CN06bIM ApYyruMpasymMHbIM 3akoueHem (rational conclusion).
State v. McDonough, 129 Conn. 483, 29 A. 2d582, 583 [8, p. 1381].

MaToe nsgaHue ropugnyeckoro cnosapsa baska sbiwno B 1979 r. Ctatba «Jlo-
Ka3aTeNnbCTBO» B CPaBHEHMM C MpeAblAyLLMY U34aHUAMY 34eCb 3aMeTHO COKpa-
weHa. MepBas ee yacTb COCTOMT M3 pPa3bACHEHWU COOCTBEHHO MOHATUA JOKa3a-
TeNbCTBa, OHa PAKTUYECKN BOCMPOM3BOAUT HayalbHbI (hparMeHT 4eTBepTOro
n3gaHuna. Ho 3atem gobaBneHo cnegytoLLee.

«[JoKaszaTensCcTBO» 03Ha4aeT YCTaHOB/IEHWE NOCPELACTBOM [0Ka3aTeNbCTB
TpebyeMoii cTeneHn gosepusi K hakTy Byme oduumnanbHOro amua, KoTopoe uc-
cnegyeT hakT (trier offact), unm cyga. Calif. Evidence Code [9, p. 1093].

[aHHoe fo6aBneHne BMOHE NOATBEPXAAET TEHAEHLMIO MOBbLILIEHNS 3HAYM-
MOCTW PUTOPMUYECKOrO M3MEPEHUS MOHUMAHMWA KPUANYECKOT0 J0Ka3aTenbCTBa:
TaKoBO€ BCe 00/blUe acCOLMUPYETCA HE CTONbKO C (POpManbHO-MPaBU/IbHbIM
YCTAHOBNEHNEM WUCTUHbI, PeasibHOr0 COCTOSHMA Aefl, CKONbKO C AeACTBUSMM NO
nepeBofy pasyMa OnpefeneHHbIX 1L, B COCTOSIHNE YBEPEHHOCTU M YBEXAEHHOCTH
B HY>XHbIX TOW UM UHOI CTOPOHE, XOTH, He UCK/TOYEHO, U He 0653aTeNbHO peasb-
HbIX, (paKkTax. BbiITeCHEHME IOrMYECKOr0 PUTOPMUYECKUM YXKE HE B COCTOSAHUU
nepeBecuUTb AaXe YCTOABLUEECH NOBTOPEHME BO BTOPOIA YaCcTW CTaTbU, MOCBALLEH-
HOI pa3IMunio NOHATWIA fOKa3aTeNbCTBA U JOKa3aTeNbCTB, TOro, YTO AOKa3aTe/b-
CTBO eCTb [OCTATOYHOE OCHOBaHMWe Yy TBEP>KAeHNA UCTUHHOCTM BblABUHY TOrO
BbiCKa3blBaHuA... [9, p. 1094].

3HauMMas MHHOBaLMA NATOr0 U3JaHUA CNoBaps - NosAB/eHUe cTaTbh «CTaHgapT
fokasatenbctea» («Standard of proof»).

CTaHpapT gokasaTenscTea. bpemsa gokasaTenbcTBa B KAKOM-TO 0CO6EH-
HOM BuAe Aen. Tak, BYros0BHOM f[efie NPOKYpop UMeeT cTaHfapT (T.e. 6pems)
[0Ka3aTeNbCTBa BHE pa3yMHOIro COMHeHMs, a B 60/bLUMHCTBe rpa>kAaHCKuX Aen
TpebyeTcacTaHaapT - AoKasaTeNbCTBO Yepes YACTbIV NepeBec JoKa3aTeNbCTB
[9, p. 1260].
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Takum o6pas3om, onupascb Ha cnoBapb bnaka, MOXHO NPeanoNOXnNTb, YTO
nernTmMaumns o6LLero NoOHATAA CTaH4apTa A0Kas3aTeNIbCTBa U COOTBETCTBYHOLLErO
TepMUHa B aHr10-aMepnKaHCcKoM npase npousowna B 60-70-x rr. XX cT.1

B 1990 r. yBuaeno cBeT LWWecToe nsgaHme nHuumnposaHHoro . K. biskom
Tpypa. B npeancnosum 3gecb NOAYEPKHYTO, YTO AaHHOE U3faHue OTKpbiBaeT
BTOpPOe CTO/eTHe MCNOMb30BaHUA HOPUANYECKOro croBapsa braka B kayecTse
3TaNOHHOIO UCTOYHMKA HOPUANYECKUX ONPeaeNneHuii.

Kak 1 oxBaTblBaeMble UM pas3nnyHblie 06nacTu npaea, CnoBapb MNOCTOSAHHO
U3MeHseTCA. OTO 06ycnasnnMBaeT HeOOXOAMMOCTb He TO/bKO 3HAYNTENbHOro
YBENNYEHUS YMCNa HOBbIX Bblpa>KEeHWUA 1 TEPMUHOB, HO N OOHOBMEHWE [JaHHbIX
paHee pasbsicCHeHUI. MokasaTenem B 3TOM OTHOLUEHUN ABNSIe T CA TO, YTO AaHHOe
n3gaHue BBOAUT unu nepecmaTpuBaeT 6onee 5000 OPUANYECKNX BbIpa>KeHWii
U TepMuHOB. OBGHOBNEHME U JOMONHEHUA KOpnyca COOTBeTCTBYWOWMX UMTaT
noTpeboBano ThiCAY APYrMx U3MeHeHwii [10, p. iii].

OpfHaKo cTaTbhd «J[l0Ka3aTe/NbCTBO» B LLUECTOM U3[4aHUM NO CYTU He OT/InYaeTCs
OT TOMW, 4TO 6blna onyb6nMKoBaHa B U3faHUM Mpeablayuem. Pazsutue nonyyuunno
pasBe YTO MOHATME CTaHAapTa AOKa3aTenbCTaa.

CTaHfapT fgoKasaTeNnbCTBa- YTBEPXKAEHNE 0 TOM, HACKONbKO y6eanTenb-
HbIMU LOMKHbI ObITb A0OKa3aTeNbCTBa, YTO00Obl CTOPOHA Cnpasmnach Co CBOUM
bpeMeHem foKasaTenbCTBa. [NaBHble CTaH4apThl AOKa3aTenbcTea CyTh: [0-
Ka3aTeNbCTBO BHE Pa3yMHOro COMHEHMWS (BYron0BHbIX [enax), AoKa3aTenbCTBO
nocpeAcTBOM ACHbIX M ybeanTeNbHbIX foKaszaTenscTB (proof by clear and
convincing evidence), foKa3aTenbCTBO Yepe3 nepesec fokasaTenscTBs [10,
p. 1216].

Takmm 06pa3oM, K KOHLY XX B. aHI10-aMepMKaHCKOe NpaBo BbipaboTano Tpu
rnaBHbIX BMAa CTaHAapTa AoKa3aTeNbCTBa, CPeAM HUX CTaHAAPT AoKa3aTenbCTBa
BHE PasyMHOro COMHeHUS ABNAETCA CamMblM BbICOKUM WU TPYAHOBLIMOAHUMBIM.

CefbMoOe nsgaHue ropugmnyeckoro cnosaps bnaska, ysugesilee ceet B 1999 r.,
Obl/I0 MOAFOTOBMIEHO HOBOW MHOTOYMUC/EHHOW KOMaHOM HOPUCTOB M cneyunanu-
CTOB-/IEKCMKOrpadoB Nof pyKOBOACTBOM rN1aBHOro pegaktopa bpasHa A. NapHepa
(Bryan A. Garner). OHo Bkito4ano 6onee 24 000 gedhMHULMIA, N3 KOTOPbIX OKOJIO
4 500 6bI1M NOArOTOBAEHbI UMEHHO 711 3TOT0 U3AaHKS.

B npegucnosun MapHep 0TMeTWA, BO-MEPBbLIX, IYyO0KMe N ObICTPble N3MEHEHUS
B YE/N0BEYECKON XU3HW, NpUBeLLINE K NOABNEHWNIO a6CONMOTHO HOBbLIX MOHATUN
(v TepmuHOB) Bpoae kubepctankuHra (cyberstalking), topumetpukm (jurimetrics),
penpoayKTUBHbLIX npas (reproductive rights) n npoy. Bo-BTOpPbIX, 3HAYNTENBHOIO
nporpecca gocturna topuanyeckas Hayka. O6a atu thaktopa 06ycnosunm notpeob-

1 Tlo3gHee - yxe B [IeBATOM M3[aHWM CoBaps - (MKcauus cnosocoyeTaHus «standard of proof»
B aHI/INACKOM 5i3blKe OTHeceHa K 1922 rogy [12, p. 1535].
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HOCTb He MPOCTO B OYEPeHOM paclLuVMpPeHnn U 06HOBNEHMM, a B «KannTalbHOMY
peMoHTE» cnoBapA. B yacTHOCTHK, B ero cocrtaB BNepBbIE Obl/I BKAKOYEHbBI OKOMO
2000 UNATaT U3 Hay4YHbIX TPYAOB, KOTOPbIE NMOMOINNA B UCTO/TKOBaAHWUWN pa3/indHbIX
TepMuHoB [11, p. ix-X].

Bcne,qcname BbIMO/IHEHUA 3aABIEHHOT0 «KannTanbHOIro peEMOHT a» CTaTba O
f0Ka3aTenbCTBe nNpuobpena 6ykBanbHO cnefytowuii Bug;

[0Ka3aTenscTBo, cyul. 1. YcTaHoBneHne MO0 ONpoBep>KeHNe yTBepXK jae-
MOro (hakTa nocpeAcTBOM [0Ka3aTeNbCTB; yoeanTeNbHOe CneicTBUe foKasa-
TeNbCTB BYMe ohuLmanbHOro nuua, ycTaHasnmnearoLero gakTol (the persuasive
effect of evidence in the mind ofafact-finder). 2. lokazaTenLcTBa, KOTOpPbIE
onpeaensitoT pelleHune cyfa. 3. 3aBepeHHbIi JOKYMEHT, COCTaBNAOLLUN 3aKOHHOE
[OKa3aTeNnbCTBO.

Mocne atoro npueeneHbl pa3bACHEHNA PAda BblAE/IEHHbLIX MO pa3HbIM OCHO-
BaHMAM BNAOB A0OKa3aTENbCTBa, B TOM YMUCNE YXKE BCTPeEYaBLUMECA B npeabiayLinx
n3gaHnUAax croBaps. Eu_\e fdanblwie npeacrtaBi€Hbl Pa3bACHEHUA C/IOXKHbIX TEPMU-
HOB, B COCTaB KOTOPbIX BXOAUT «A0Ka3aTE/NbCTBO» NN60 OTChINKN K COOTBETCTBY-
oL MM C/TIOBApHbIM CTaTbsiM. Hanpumep: «foKa3aTenscTBo, 6pems. Cm. BPEMA
OOKA3ATEJIbCTBA» («proof, burden of. See BURDEN OF PROOF») [11,
p. 1231].

O6paTuBLINCL K CTaTbe O [OKa3aTenbCTBaX, HaxoXy, Cpean Npoyero, Takoe:

JoKaszaTenbcTBa, cyw,. 1. YUTo-To (BKUasA nokasaHus CBuaeTeNei, AOKy-
MeHTbI VpeasbHble 00bEKTbI), YTO HaNpasAeHO Ha TO, YTO06bI foKa3aTb b0
ONpPOBEPrHYyTb CyLLECTBOBaHME yTBEP>KAaeMOoro pakTa <Ans NpoKypopa OKpo-
BaB/IEHHAA pyKaBMyKa ABNSeTCA KNHOYEBOWN YacTbio AoKaszaTenbcTs> 2. CMm.
NPUHATBIA B KayecTBe JokasaTenbcTBa (hakT (fact in evidence) B cTtaTbe PAKT.
3. COBOKYNHOCTb Belleld, 0CO6eHHO NoKasaHusa CBUAETeNell 1 BeLeCTBEHHbIE 0-
KasaTenbcTBa (exhibits), npe4bsBNeHHbIX CyAy B HEKOEM Crope <[oKa3aTeNbCTBa
MOKa>KYT, YTO OTBETYMK HApYLLUMA KOHTPaKT>. 4. YacTb 3aKOHOAATeNbCTBA,
KoTopasperynpyeT 6pems joKasaTeNbCcTBa, 4ONYCTUMOCTb, PeNeBaHTHOCTb,
a Tak>Ke Bec M gocTaToyHocTb (admissibility, relevance, and weight and
sufficiency) Toro, 4To cornacHo 3aKoHy AOM>KHO 6bITb BKNHOYEHO B NPOTOKON
npouecca <cy4eTOM NpaBu/ LoKa3aTeNbCTB 3TO 3aABNEHNE CBUAETENA ABNAET -
CSi HEAONYCTUMbIM CBUAETENLCTBOM C UYy>KUX CNOB, HE NMPeAyCMOTPEHHBIM HU
O[H/M WCKNKOYeHeM>. - aokasbiBaTb (evidence), rnaron [11, p. 576] ".

1 Kak BMAHO, CNoBO «evidence» MOXeT ObITb CYLLECTBUTENbHBLIM NMGO FnaronoM. B nocnefHem cnyyae
€ro eCTeCTBEHHO MEPEBOAUTL Ha PYCCKWIA - «MPUBOAUTL [0Ka3aTebCTBa», «/0KasblBaTb», a Ha YKpauH-
CKMIA - «HABOAMTY [10Ka3W», «[0Ka3yBaTh», a TAKXe «[0BOAMTU». Kak CyLLecTBUTENbHOE, 0603HauatoLLee
MH(OpMaL Mo, AatOLLYH0 CUIbHOE OCHOBaHWE BEPUTb BO UTO-TO UM B YeM-TO y6exaaTb, OHO OTHOCKTCA
K HemcumcnumbiM (uncountable nouns), a NOTOMY YNoOTPe6SeTCs TOMbKO B €AMHCTBEHHOM UMC/E - fAdKe
TOrAa, Koraa peys Uaet 0 MHOXeCTBe [3, p. 396]. A Ha PYCCKMIA A3bIK CYLLECTBUTENLHOE «evidence» 06bIYHO
MepeBOAUTCH MHOXECTBEHHBIM YMCNOM - «[0Ka3aTeNbCTBa», U 3TO COBMECTMMO CO Cly4aeM, KOrja MHO-
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Kpome nogaepxxusaroulein uutatel U3 nybnukauum Oxeiimca b. Taiepa (James
B. Thayer) B>ypHane «Harvard Law Review» 3a 1889 r. n 04HOro 3aumMcTBOBaHMS
13 IOPUAMYECKOro UCTOYHUKA, CTaTbs «JloKa3aTenbCTBa» Aasiee BK/OYaeT pasb-
SICHEHWA psAfa BUAOB A0Ka3aTeNbCTB, B YaCTHOCTU TaKOe:

ACHble NybeanTeNnbHble JoKa3aTeNbCcTBa. [lokasaTeNbCTBa, KOTOpble No-
KasblBalT, YTO Belp, Nognexkalwas gokasaTeNbCTBY, ABNAeTCA BbICOKOBEPO-
ATHON unnpasymHo gocTosepHoli (highlyprobable or reasonably certain). 310
6onbllee 6pems, YeM nepeBec AoKa3aTeNbCTB, YTO ABNAeTCHA CTaH4apTOM
B O0NbLUMHCTBE rpaXKAaHCKMX Cyae6HbIX NPOLEeccoB, OL4HAKO MeHbLUee B CpaBHe-
HUM C [OKa3aTeNbCTBOM BHE Pa3yMHOr0 COMHEHMS, YTO eCTb HOPMOWN ANs yro-
NIOBHbIX NPOLIECCOB. - Tak>Ke Ha3blBaeTCA ACHOE M ybeAnTeNbHOE 40Ka3aTeNbCTBO.
Cp. MEPEBEC JOKA3ATE/NBLCTB [11, p. 577].

Y>e npusBefeHHble parMeHTbl 4eMOHCTPUPYIOT, YTO KoMaHga FapHepa Bbl-
MoMHUNa AeACTBUTENBbHO «KanuTabHbI pEMOHT » OPUANYECKOTO cnoBaps bna-
Ka. Henb3a He 3aMeTUTb, Npexje BCero, M3MeHeHUs (POPMbl CNOBAapPHbIX CTaTei:
OHW CTanun 3HaUNTeNbHO 60/1€€ KOPOTKNUMMU, OAHAKO COCTaBNEHHbIMU C MUCMONb30-
BaHMEM Pa3HOro poja MHHOPMAaTUBHbIX BblAENEHWNA, 3HAKOB, MEPEKPECTHbIX CCbl-
NOK W Npou.

YT0 KacaeTcsa coAepxXaHus cnoeaps, TO U3 HEr0 MCK/KOYeHa 3HaYMTelbHasA YacTb
KOHKPETHbIX 3aMMCTBOBaHMI 13 CTaTyTOB, KOAEKCOB, CyAebHbIX npoueccoB. OHK
3aMeHeHbl KOMaHoM MapHepa Ha 0606WEHHbIE (DOPMYNUPOBKY W HarNsa4Hble NpK-
Mepbl, Ha LUTUPOBAHUWE pPe3y/ibTaToB Hay4YHOM pedieKCun, Yero paHblle npaxkTu-
4yecKu He 6b110. KOHEYHO, BCe 3TO onmpanochb Ha 6o/ee YeM CTONETHNE HApabOoTKK
tOPMCTOB-NPAKTUKOB 1 YUYEHbIX-NPaBOBEAOB, a TaKXe neKcmKorpagos. MNepepabo-
TaHHOEe TakKuM 06pa3oM coaepkaHue cnoBaps camo no cebe BpsA M B MOMHOM
Mepe COXpaHseT LEeHHOCTb ANa «CTYAEHTOB, Creunanm3npyroLuxca B uCTopum
npasa Wnv CPaBHUTENbHON topucnpyaeHLmmn», Yero xoten I". K. bnak. OgHaKo MHbIM
06pa3oM OTPasnUTb NOCTOAHHO PACTYLLYH N0 06bEeMY M pa3HO06pa3nto MHGopMa-
LUK 13 NONS NpaBa B 0[HOI 60nee-MeHee OrpaHNUYeHHON No paamepam OyMaXKHOW
KHUre, 04eBUAHO, HE MPEeACTaBAAETCA BOSMOXHbIM.

C yyeTOM NpegMeTa JaHHOW CTaTby CieayeT OTMETUTb, YTO NPOAYKT KOMaHAbl
apHepa BNOMHe COrNacyeTcs ¢ OTPaXXEeHHOW B NpeAblayLwnX n3gaHnax TeHAeH-
LMen yCUNEHNS 3HAYUMOCTM COAEPXXNMOr0 PUTOPUYECKOTO N3MEPEHNSA MOHUMAH WS
tOPMAMYECKOTO OKa3aTeNbCTBa M NapanienbHO HEKOTOPOro BbITECHEHUSA PUTOPU-
4eCKUM niornyeckoro. Kpome T0ro, Henb3s He 0TMETUTb YAaNeHns NpUcyTCTBO-
BaBLUMX BO BCEX MPeAbIAYLWMX U3JaHNAX Pa3bACHEHUA OTANYNA TEPMUHOB «[0-

YKECTBO [j0Ka3aTeNIbCTB MCYEPMbIBAETCA TOMbKO OAHWUM 60 BOOGLLE NMYCTO. HO C y4eTOM KOHKPETHOIO KOH-
TEeKCTa «evidence» MOXeT MepeBOANTLCA U Kak «(0AHO) A0Ka3aTeNbCTBO» - CM., HAaMp., BbILLENPUBELEHHDIN
MYHKT 2.
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Ka3aTenbCTBO», «[0KasaTenbCTBa» W Ap.. BO3MOXHO, co BpeMeH . K. bnaka
OMacHOCTb NyTaHWLbl 34eCb CYLLEeCTBEHHO YMeHbLUMNIACH?

BocbMoe mn3faHue wpugnyeckoro cnosaps bnaka ony6nmkosaHo B 2004 r.
CraTbs «[l0Ka3aTensCTBO» B HEM MO CYTW BOCMPOM3BOAMUT TO, YTO ObIN0 B CEAbMOM
M3[aHun, XOTA 0TYaCTM C BOCCTAHOB/IEHWMEM OTCbIJIOK K aBTOPUTETHLIM HOpUamnye-
CKUM UCTOYHMKaM. C psiiOM BCMOMOraTenbHbIX JOMNOMHEHWUIA U TEXHUYECKUX U3-
MeHeHWU TO XXe camoe 06Hapy>XMBaeTCsA W B CeAytoLlem - AeBATOM - U3[4aHUK
cnosaps 2009 roga:

AoKasaTensCcTBO, cyu,. (13 B.) 1) YcTaHoBneHne TM60 ONPOBEPXKEHME YT -
BepP>KaeMoro pakTa nocpeiCTBOM [OKa3aTeNbCTB; yoeaAnTeNbHOe CleAcTBue
[l0Ka3aTensCTB BYMe TOro, KToycTaHasnneaeT akThbl [Keiicbl: JokazaTenb-
cTBa <C=584]2) [lokazaTenbCcTBa, KOTOpble ONpeaensaoT pelleHne cyga. 3) 3a-
BEPEHHbIN JOKYMEHT, COCTaBNALWMNIA 3aKOHHOE A0Ka3aTenscTBo [12, p. 1334].

Bo-nepBbiX, B JaHHOM (hparmMeHTe 06aBNEHO yKa3aHMe Ha BpeMSs, Korga cro-
BO «J0Ka3aTenbCTBO» («proof») NoABMNOCH B aHIIMIACKOM A3bIKe, - 3TO TPUHAA-
LaTblii BeK. BO-BTOPbIX, ANS CCbIIKA Ha NEPBUYHbIE HOPUANYECKUE MaTepuasbl
MCnosb3oBaHa cncTeMa Kno4esbiX HoMepoB Becta (West key number system),
XapakKTepHbIM MPU3HAKOM Yero ABAsSeTCA MUKTOrpamMmma Krua

Cpefv NpuBeLEHHOrO Aafiee MHOXECTBa BMUAO0B [OKa3aTe/ibCTBa NpusekaeT
BHUMaHWe, B YaCTHOCTW, ClefytoLlee:

A0Ka3aTeNnbCTBO BHEPA3yMHOro COMHeHus. (1834) [loka3aTensCcTBO, KOTO-
poe UCKNYaeT Nobble AONYCTUMbIE pa3yMOM FMNOTE3bl KPOMEe TOR, Ha Nnoj-
[Eep>KKy KOTOpoii oHO HanpasneHo. Cm. PA3YMHOE COMHEHUE. ¢ PaHblie
3TOT cTaHAapT Tpebosan, YTOObI AOKa3aTeNbCTBa «yCTaHaBIMBaan UCTWH-
HOCTb (paKTa Cpa3yMHOIN M MOpanbHON AOCTOBEPHOCTLIO (reasonable and moral
certainty)» n «oKa3aTeNbCTBO BHE pa3yMHOro COMHEHWA OT/IMYanock 0T abco-
NOTHON AOCTOBEPHOCTU». HO MopanbHas fOCTOBEPHOCTL 60Mee He cumTaeTCs
CYHOHMMOM [oKa3aTesbCTBa BHE pasyMHOro comHeHus. Cm. Victor v. Nebraska,
511 U. S. 1, 8, 12, 114 S. Ct. 1239, 1244, 1246 (1994). [Keicbl: YT0Nn0BHOE NpaBo
<£=561] [12, p. 1334].

N3 faHHOro pa3bACHEHUs, KOTOPOe ONATb-TaKu NpakTUYecKu coBnagaet ¢ Co-
Jep>XaHWeM COOTBETCTBYHOLLEro (pparMeHTa BOCbMOr0 U3aHus, BbiTeKaeT He06Xo-
AUMOCTb pasNnYeHns NOHATUIA cTaH4apTa f0Ka3aTeNbCTBa BHE pa3yMHOro COMHe-
HUS M MOPa/iIbHOW JOCTOBEPHOCTM, KOTOPbIE A0/IF0e BPEMS CUUTAINCH (DAKTUYECKM
TOX/AEeCTBEHHbIMU (CM., Hanp., [9, p. 909], [10, p. 1008]). ¥ rnybneHHbli aHanu3
3TON HOBOSIBNEHHON ANCTUHKLUKN L,enecoobpasHo NPOBECTM OTAE/NbHO.

1 3tacucTema AenvT M3BECTMSA O coaepnMoM nons npasa CLUA, faBHO 1 perynspHo ny6ankyemble
B CreyunabHbIX faimpkectax Ha 60ee yem 400 WMPOKKUX Tem (Hanp., «[loKasaTenscTea» UK «YTofoBHOE
npaBo»). [anee Kax/as U3 HAX CHOBA MOAPA3AENAETCA Ha COCTaBNAOLLME, KOTOPbIM MPUMMCHIBAIOTCS OCO-
Oble K/IH0YeBbIe HOMepA.
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Cratba «Jloka3aTenbCTBa» TakXXe MO CyTW BOCMNPOU3BOAUT NpeAcTaB/ieHHOe
B CelbMOM 1 BOCbMOM U3faHuax. Bugnumo, B3anmMocBa3aHHble KnacTepbl OCHOBHbIX
MOHATUIA N COOTBETCTBYIOLWNX TEPMUHOB, B KOTOPbIX MbIC/IUTCA U BblpaxaeTcs
lopnanyveckoe f0Ka3aTenbcTBo, B XXI Beke X0TA M He yTpayunBawT AJUHAMUKN CO-
BCEM, HO, MO KpaliHeli Mepe C y4eTOM pacCMOTPEHHbIX U3faHuii cnosaps bnaka,
[OCTUraloT HEKOTOPOW CTabuAbHOCTH.

BbiBoAbl. AHaN13 NOHVMaHUA KPUANYECKOT0 foKas3aTe/IbCTBa N0 MaTepuanam
pafa u3gaHuii cnosaps bnaka, ony6/MKOBaHHbIX Ha NPOAO/MKEHUN CTONETUSA
C YeTBEPTbIO, MO3BONAET MPUNTU K PAAY CefYHOLWNX BbIBOLOB.

Bo-nepsbix, A0Ka3aTe/IbCTBO MPeBPaTUIOCH U3 aKTUBHOCTK, MO CYTU Harnpas-
NEHHON Ha (hopManbHO-NPaBU/ibHOE LOCTUXXEHME UCTUHbI, YTO B MPUHLMNE HE
TpebyeT 60/1ee YeM O4HOTO MbIC/IALLEr0 NNLA, B LiesleHanpaBNeHHY0 KOMMYHMWKa-
LMIO ABYX MK GONbLUEr0 YnCNa NnL, Lenblo KOTOPOW ecTb LOCTUXEHWE LOBEPUS
TOro, Ha KOro Hanpas/ieHbl YBepeHUs 1 yoexxaeHuns.

Bo-BTOpbIX, Knactep (MOHATUIA U COOTBETCTBYHOLWNX) TEPMUHOB, B KOTOPbIX
(noHMMaeTcs 1) BbiCKa3blBaeTCA [0Ka3aTe/NbCTBO B aHr10-aMepUKaHCKOM npase,
CEeroAHs BKNHOUAET «/[J0Ka3aTeIbCTBO» N «[10Ka3aTeNbCTBa», «[0Ka3blBaTb» U «NpPW-
BOAWTbL fOKa3aTeNbCTBa», «bpeMs [oKa3aTeNbCTBa», «CTaHAAPT fOKa3aTeNIbCTBay,
«CTaHAAaPT f0Ka3aTeNbCTBa BHE PasyMHOro COMHEHUA», «CTaHAaPT f0Ka3aTe/bCTBa
yepe3 NepeBec [0Ka3aTeNbCTB», «CTaHAapT A0Ka3aTe/IbCTBA NOCPELCTBOM ACHbIX
N ybennTeNnbHbIX A0KA3aTENbCTBY», & TAKXe «MCTUHA» U «0Bepue» BKYyMe C «yBe-
PEHHOCTbY», «YBEPATb», «ybexaarb» U T. I

3TOT Knactep, B-TpeTbUX, CHOPMUPOBASICSH U 3BONOLUOHUPYET MO MeHbLLUEl
Mepe B TPeX U3MepeHUsX, He CYMTas M3MepeHUI eCTeCTBEHHOrO MPOCTpaHCTBa-
BPEMEHW: JIOTMYECKOM, HPULUYECKOM U puTopuyeckom. Mpuuem Habnogaetcs
YCWNEHME 3HAYNMMOCTMN COAECPXKMMOT0 PUTOPUYECKOTO N3MEPEHMSA 3a CUET YacTuny-
HOr0o BbITECHEHUSA nornyeckoro. CooTBETCTBEHHO, MOHATUE HOPUANYECKOrO A0-
KasaTefibCTBa XOTH M OCTAETCA POACTBEHHbLIM CBOEMY aHafiory B fIOFMKe, HO Bce
60/iee OT HEro otganseTcs.

Ha aTom nyTu, B-4eTBepTbIX, MOHATUE OPUANYECKOrO fOoKa3aTebCTBa yTpaTu-
N0 - KakK 0653aTeNbHble COCTaB/AIOLLME CBOETO COAEPXKAHUA - UMMAHEHTHbBIE NpPU-
3HaKN NOrMYEecKOro gokasaTenbCTBa, & MMEHHO UCTUHHOCTbL MOCHLIIOK-A0Ka3a-
TENbCTB M HEOOXOAMMYIO NOTUYECKYIO CBA3b MEXAy KOpPNycoM [0Ka3aTe/bCTB
¥ 3aKnoYeHeM. MeTamop®o3bl MPEeTepPnesno 1 NoHATUE CTaHAapTa A0Ka3aTe/bLCTBa,
npeBpaTUBLUNCL U3 eAVHUYHOr0 B POPManbHONM Nornuke B obliee B npase: 34echb
OHO [efINTCA Ha TPW FNaBHbIX BUAOBbLIX, UCMONb3YeMbIX B 3aBUCUMOCTU OT CUTYya-
umun. Mpu 3TOM Aaxe TO U3 HUX, KOTOPOe OTBEYAET Yro/IOBHbIM [ieNnaM U ABfdeTca
cambIM TPYZAHOBBINOMHUM, Y)XXe He TpebyeT 0T pe3y/ibTUPYIOLLEro LOBEPUSA CyAbM,
MPUCSXHOIO 1 Ap. abCOMOTHON UCTUHHOCTM UK LOCTOBEPHOCTU, COrnallasch Ha
OTCYTCTBME TOJIbKO Pa3yMHbIX COMHEHWIA, MO CBOeW NpUpofe CyObeKTUBHBIX U Npak-
TUYECKWN HUKOTAa He n36aB/ieHHbIX 3aBUCUMOCTU OT PUTOPUYECKOTO B/IMSAHUA.
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HakoHel, XOTA AOCTUXEHMNE XKeNaemMoro COCTOSIHUA A0Bepusi MOXET He Mpo-

TUBOPEUYUTb MOUCKY MUCTUHBI, a B pPsfe CyYaeB Aaxe onupaTbCs Ha 3TOT NpoLece
WAK €ro pesynbTaThl, OAHAKO HE TPYAHO MOHATb, UTO CTPEM/IEHUE BbI3BATh TAaKOe
[0BEpVEe MOXET OMepeTbCst U Ha NOXb, Ha 3a61yXAeHUe UM Ha o6MaH. dddek-
TUBHOE NPOTWUBO/ENCTBME TAKOTO POAA HEXeNnaTeflbHbIM «[0Ka3aTeNbCTBAM»
TpebyeT CUHEPTUN NOTUKK, NpaBa U, KOHEYHO Xe, MOpau.
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Tarno OnekcaHap Bonognmuposuy, foktop dinococbkux Hayk, npodgecop,

npodecop Kadgeapu couianbHO-ryMmaHiTapHux aucumnnnid XapkKiBCcbKoro
HaLiOHA/IbHOTO YHIBEPCUTETY BHYTPILWHIX Crnpas, YKpaiHa

MPO PO3YMIHHA AOBEAEHHA
B AHINTO-AMEPNKAHCBKOMY TPABI

3 MeTO OCMUCIEHHS HOBOTO A/ MpaBa YKpaiHy NOHAT TS A0BEAEHHS N03apo3yM-

HUM CYMHIBOM [OCANiJ>KeHE 3ara/ibHe PO3YMiHHSA [O0BELEHHS B aHIN0-aMepuKaHCbKoMy
npasi. N5 LbOro NpoBefeHUn KomMnapaTUBHUA aHani3 CropigHeHnX oparMeHT iB HU3KU
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B/AAHb HOpPUANYHOrO cnosHukabneka (1891-2009). 3 hicoBaHa OCHOBHA YaCTUHA Knac-
Tepa TepMiHiB (i BIgNOBIAHMX MOHATH), B AKUX BUCNOBMOETHCA (i PO3YMIETHLCS) HOpK-
OnyHe noBeaeHHs. okasaHo, Lo Leli KnacTep cdhopMyBaBCs i eBOMHOLLIOHYE LLOHAA-
MeHLUe Y TPbOX BUMipax: NOriYHOMY, HOPUSUYHOMY Ta puTopudHOMY. Mpu LboMy
CNoCTepiraeThCsA MiACUNEHHS 3HAYYLOCTI BMICTY PUTOPUYHOTO BUMIPY 38 PaxyHOK
4aCTKOBOr0 BUTUCKYBAHHSA IOMIYHOrO.

Kno4oBi cnoBa: [OBefeHHS, OpUAMYHE [OBEfEeHHS, NOTiYHe [OBefleHHs, CTaH4apT
[lOBe[leHHs, [OBefeHHA no3a po3yMHUM CYMHIBOM, aHrno-amepukaHcbke npaso, «HOopu-
OVNYHUIA CNOBHUK Bnekax.
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ON COMPREHENSION OF PROOF
IN ANGLO-AMERICAN LAW

Problem setting and objectives. Concept ofproofbeyond reasonable doubt was in-
troduced to the Ukrainian law in 2012 only. In order to grasp and use this innovation
properly, evolution and current state ofgeneral comprehension ofproofin Anglo-Amer-
ican law is studied. For this, a comparative analysis ofsimilarfragmentsfrom several
Black’s Law Dictionary editions (1891-2009) is performed.

Paper main body. Cluster ofterms (and relevant concepts), by which proofin law,
orjudicialproof, is expressed (and comprehended), includes now «proof» and «evidence»,
«toprove» and «to evidence», «burden ofproof», «standard ofproof», «standard ofproof
beyond reasonable doubt», «standard ofproofbypreponderance ofevidence», «standard
ofproofhy clear and convincing evidence», as well «truth» and «belief» coupled with
«conviction», «to convince», «to persuade», and so on.

This cluster wasformed and has been evolving all time in at least three dimensions:
logical, juridical, and rhetorical. At that, the rhetorical dimension significance has been
rising through partial extrusion ofthe logical one. Respectively, although concept ofthe
judicial proofremains akin to its analogue in logics yet, but it has been moving increas-
ingly awayfrom it.

On this way, thejudicialproofconcept lost- as necessary components ofits content -
immanentfeatures ofthe logical proof, namely, truth ofevidence inpremises and neces-
sary logical connection between whole body ofthe evidence and conclusion. Concept of
standard ofproofundergone significant change as well: now it divides into three main
species concepts that depend on the cases nature. Even that concept, which corresponds
to criminal cases and supposes the most difficult requirements, do not require truth or
absolute certainty ofthe beliefinduced, agreeing only on absence of reasonable doubt,
which by nature is subjective andpractically never avoid some rhetorical influence.
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Conclusions ofthe research. Thejudicial proofwas transformedfrom activity pur-
posed by essence atformally correct establishment oftruth, which inprinciple does not
require more than one thinking person, into organized legal communication of two or
more persons, principal purpose ofwhich is to induce desirable beliefin minds of the
persons to whom relevant conviction is addressed. The proofhas been evolving all time
in at least three variable dimensions: logical, juridical, and rhetorical.

Key words: proof, judicial proof, logical proof, standard ofproof, proofbeyond rea-
sonable doubt, Anglo-American law, Blacks Law Dictionary.



