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PERFORMANCE IN THE METHODOLOGY
OF PHILOSOPHY OF LAW

With the help of performance as a structure-forming device and a method of
understanding being, the ontological problem of the presence of law can be solved. The
reality of law, which is constructed according to the interactive model of performance, can
not only discover its initial meaning or receive a new one, but also have an effective impact
on the participating subjects, involving them in a single horizon of law being.

Keywords: dynamism of law, presence, performative, performance, interact, physicality
of law.

Problem setting. In the simulative space of the modern world, we face a lack
of reality. This problem has not bypassed the ontology of law. It is precisely the
metamorphosis of being and modality of law that condition today”s search for the
new in philosophical and legal methodology. Superficial meanings and the
changeable significance of law make it possible to speak of its formal presence
rather than the real embodiment. The reality of law manifests itself mainly in the
effectiveness of the impact on specific events. Influence and effectiveness are the
most relevant criteria for the essence of law, like for any other thing in the modern
trends of visualization and virtualization.
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The realities are steadily multiplied, as are the ways of the subject being in them.
The effectiveness of law in this multilayered reality largely depends on the choice
of the method of its reading, on the method of expression and the set of signs and
symbols of legal reality. The dynamic context of various kinds of narrative and
material nomological forms, constructed in the technique of performance, is almost
able to recreate the body of law. That is, the very meaning of law acquires the signs
of physicality, in other words, it is real to the extent that it is able to influence modern
reality, thereby ensuring the presence of law here and now.

Analysis of recent research and publications. The philosophical tradition of
the dynamic nature of law is being developed by I. Chestnov, V. Chetvernin,
A. Polyakov, S. Maksimov, A. Stovba and other researchers. Significant experience
in this area belongs to the European representatives of the communicative paradigm.
J. Austin, in the framework of communicative philosophy, developed the theory of
performative discourse. According to this theory, speech acts that have the character
of order, demand, promise, or oath are no longer statements, but actions. H. Hart
applied the theory of performative utterances to the legal texts and discourses.
Among the Russian scientists, V. Ogleznev, Y. Griaznova, Y. Kupchenko deal with
the problem of legal performative. Polish researcher E. Domanska notes that
performativity is becoming a new modern paradigm of cognition and methodology
of science. Modern postmodern philosophy has once again actualized a discourse
as a practice of interactive communication and the so-called perpendicular human
existence in virtual reality. Popularization of the role of language and discourse in
the meaning of “existential therapy” is called the new cosmology and the magic of
postmodern of (S. Frunza, L. Marinoff, M. R.-M. Shapiro, S. Ivik).

The technique of performance in art, its expressive possibilities are the themes
of research by S. Kornev, P. Weibel, S. Zizek, C. Malabou. Performance as an
ontological space of presence production and a special technique of provocation of
physicality is the subject of research by V. Rybakov, H. Gumbrecht. At the same
time, the question about the possibility of applying the technique of performance
into the practice of reproducing justice remains open. In this study, performance is
viewed as a special way of law being. The law-performance equips the presence of
the subject in it.

The goal formulation. Today the performance acts as the dynamic model of
interactive law, and guarantees the reality of law and its unconditional influence on
the consciousness and actions of the subjects involved in it. The performance of
law is formed in the dynamics of the attributes of its verbal structures (texts, material
evidence, facts, testimonies, actions, procedures, normative statements) and at the
same time it itself acts as a new relevant technique of dynamism of law. It is the
consideration of performance as a qualitatively new form of law being, as well as
the analysis of its expressive possibilities, is the goal of this study.
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The main material presentation. Philosophy that performs the methodological
function in relation to the legal sciences can be considered, without exaggeration,
a source of new paradigm assumptions in the sphere of representation and scientific
cognition. The recent semiotic and cognitive innovations in science were driven by
a communicative paradigm that revealed the true existence of the objects and things
in the symbolic space of text and language. However, if only yesterday, the Humanities
called for the metaphor of the world as a text, today, so-called new humanitarian
knowledge, in particular, interdisciplinary cultural studies of the European and
American scientists, call for the metaphor of the world as a number of performative
acts, the participants of which are the subjects of cognition themselves.

Performativity can rightly be considered as a new methodological paradigm.
The term “performance” has become ubiquitous in the modern socio-humanitarian
knowledge. The concept of performative textualism became relevant even within
the framework of the communicative paradigm, in the analytical philosophy of
J. Austin. J. Austin called performative utterances those ones which are the
implementation of certain actions or constitute certain consequences for the speaker
(for example, promises, requests, oaths, orders, agreements) [1, p. 66].

The effect of performative, according to J. Austin, is realized in the speech act
itself, that is, the performative utterance relates to the situation, which it itself
provokes, ordering, managing, demanding, blaming, etc. The speech act, according
to J. Austin is such a process of communication of individuals, in which, in addition
to expressing meaningful statements (locutions), there is an interactive influence
of communicants on each other, that is an interactional effect (illocutions and
perlocutions [2]), achieved through speaking as an act of promise, intimidation or
obligation. Such a speech act is a performative. Any performative, thus, is a choice
made by the speaker in a communication situation [2, p. 105].

Legal performative can be defined as a speech act produced in the framework
of a specific legal procedure for the implementation of socially significant legal
actions. Legal relations always contain performative verbs of the type “I promise”,
“I demand”, “I undertake”. Various kinds of legal activity are, at the same time,
a certain performative activity, that is, the dramatization of certain relationships
with the help of language: for example, legal advice, participation in a court session,
aquital, accusation, interpretation, promise, oath, debenture, contract or marriage
registration, etc. Thus, for example, stipulation in Roman law as a verbal contract
for an obligation between a creditor and a debtor, which secured their rights and
obligations for both parties to the contract, evidences to the traditional cult of the
word and a kind of ritual in legal relations, which becomes possible thanks to the
performative utterances.

Performative as a ritual is of a particular importance in religious legal families —
in ideational legal systems, as P. Sorokin claims [3, p. 387]. The code of laws there
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is considered as given by God; therefore the punishments are also of a ritual nature:
cursing, giving to hell, excommunication from the church, etc. In the modern
European law, the operative part (operative) of a legal document itself is the
fulfillment by the subjects of a statutory action at the moment when they consciously
express their will, fixing it in a performative text. In general, legal performatives
play the role of actions made in the sphere of subject-object relations, in which
there are the authoritative power carriers. In this regard, the Russian philologist
Y. Kupchenko states that performative utterances of the legal nature, with an
imperative, normative-setting sense, generate larger contents [1, p.68].

However, the performatative aspect in the methodology of legal science is not
exhausted by the infusions of J. Austin”s analytical philosophy and its subsequent
developments by H. Hart in the conception of “legal order” [4]. The theory of
performability certainly deserves a more in-depth study within the framework of
modern philosophy and methodology of law. At the same time, two concepts should
be separated, which are “performative” and “performance”, in accordance with
their informative features. Thus, “performative” is used in the meaning of
“performative text” as a special type of text actualized in a communication situation
and is primarily an action: firstly, a communicative action, and secondly, an act of
self-representation of the speakers [5]. Performative acts as an alternative to
a descriptive text. This, in particular, is a consequence of the fact that the
communicative paradigm is characterized by the principle of demonstrativeness,
or by self-representation by communicating their individuality and their own will.
It is with the search for the new forms of representation that the latest developments
in the methodology of the social sciences and Humanities are connected.

Performance, in its turn, unlike performative, is the concept that is a characteristic
of ontological discourse in the art of postmodernism. The practice of performance
is associated mainly with the épatage provocations of physicality, that is, the
attempts of the artists to arrange an all-round “presence” in their works of all kinds
of objects and bodies, namely, nature, in particular, their own body, as well as the
body of the viewer. Performative changes in visual aesthetics occur in parallel with
the rethinking of the concept of the body as such and the emergence of the
phenomenon of physicality in philosophy (the so-called postmodern crisis of
identity in Europe in the 1970s). It is precisely the problem of physicality that
dictates such areas as philosophical schizoanalysis (G. Deleuze, G. Bataille), the
problem of understanding reality and creativity, various simulation practices.
Artistic performance is especially provocative. This is the essence of the practice
of engaging subjects on both sides of a ramp (screen, canvas) into an abstract
situation.

Postmodern philosophy of communication offers a new look at physicality [6].
When communication and “philosophical consulting” evoke existential desires,
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passions and versatile transformations of a person, then the body itself acts as
a language, and communication as a therapeutic method of spiritual healing [7].
Virtual communication, similar in its technique to performance, provides
a transhuman state that raises the problem of the identity of both people and
narratives. Thus, S. Ivik discusses the philosophical identity of the European
narratives, which formed the ideas of justice, truth, cooperation in Europe; examines
the fundamental narratives of the European heritage in the field of law and culture,
which have laid the values of the rule of law, tolerance, equality and pluralism. As
a result, philosophical identity is defined by the author as an open process, along
with the designated values, which are continuously reinterpreted [8].

Having marked the dynamism of narratives, contexts, identities and values, let
us return to the evolution of physicality. The problem of physicality is connected
with the frank disappearance of the boundary between the inner and the outer,
between the spirit and body, the world of the innermost and social role reality. In
the context of performance, an artist (author) either becomes a work of art himself
or acts as a social commentator. A spectator is sure to become an accomplice of
a provocative event, unique, and spontaneous. The purpose of the performative
activity of any of the participants of the action is not entertainment or recreation,
but self-cognition. The reality that has been deconstructed by performance once
again acquires its physicality due to the active position of the subject-participant.
The performance is short-living, therefore the effect of the thickened presence
provoked by it quickly dissipates. Yet it is a practice of experiencing, rather than
contemplation, a format for going beyond the horizon of meanings. Without
guaranteeing the existence of legal reality, performance nevertheless ensures the
presence or virtual being in it of participants in a legal action, as well as their
experience of both justice and injustice of life.

The main problem of performance as an understanding being is the problem of
experience. The instant presence, the lack of inheritance does not allow us to speak
of the performative experience in the meaning of a certain behavioral tradition. The
performance focuses on the fact that a certain life (or legal) situation can have
different options of development, as well as any interaction between people.

Ukrainian art theorist L. Komarnitskaya, conducting an analysis of the genesis,
structure and significance of artistic performance, concludes that any visualized
situation, including four basic elements: time, place, body of the artist, as well as
the relationship of the artist and the audience can be attributed to the performance
[9, p. 135]. If the performance is viewed not in the narrow sense as a live performance
with signs of a theatrical acting, but in a broad sense as an episode of everyday
practice of social life, manifested in rituals, festivals, parades, celebrations and
other similar events [10, p. 227], then nothing contradicts defining as the
“performance”, also the legal situations in which the law is realized.
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The question arises: to what extent in the legal performance are the body of its
author and the relationship of the author with the recipient represented — those to
whom the authorities” initiatives and orders are directed? Experience shows that
legal relations are not always performance. Events of legislative influence may well
have a verbal form, being documented in orders, notices, applications, visas and
agreements. The physicality of the participants themselves remains outside the
framework of the legal situation. Perhaps, therefore, from the point of view of
communicative methodology, the image of law is associated primarily with the
performative, but not with the performance. At the same time J. Austin himself
claims that with the help of words we not only describe, but also create reality. In
turn, E. Domanska also believes that performativity can be defined as a belief that
language not only represents reality, but also changes it, and certain phenomena
(events) exist only as long as they are performatively repeated [10].

Thus, the main thing is that performative and performance together can give to
the understanding of law and legal science — this is a provocation of the presence
of the participants of legal reality and the recreation with their help of the legal
action, in other words, of the physicality of law. If the legal significance of the
performative semantics is already sufficiently substantiated and studied, then the
significance and methodological function of the artistic model of performance for
the legal science has yet to be studied. Such an initiative has grounds, since at
present all areas of knowledge, as well as cultures and arts in the trend of total
visualization and virtualization, are desperately fighting for “presence” and its
guarantees.

Today, all technical sciences and Humanities methodological searches are
directed to the “production of presence”. There is no exception for law in its
paradigm of dynamism. Thus, H. Gumbrecht characterizes this tendency as a new
look at the practice of Humanities, aimed at rehabilitating the effects of sensual and
physical presence, the disregard for which has so far made our experience of
perception and understanding of culture incomplete [11]. At the same time
“presence” is designated by him not as temporary, but as a spatial relation to the
world and its objects; “production” of “presence” — as “moving forward” in space,
an intensifying effect on a person and his consciousness. Sensual, bodily influence,
therefore, acts as the opposite and alternative to meaning — like what we indue the
thing and what we interpret in it with the help of symbols.

If the goal of performance as such is to get rid of comments, then the goal of
performance as a method of law is to rid the legal sciences of excessive semantic
stability and dictate of values, that is, stereotypes, tendentiousness, and engagement.
Legal language and text should be in the service for the event, thing and body, and
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not vice versa. This, perhaps, is the task of methodological developments in the
field of modern philosophy of law as a practical branch of philosophy.

Conclusions. Thus, performance is called upon to convey the transformative,
agile nature of modern legal reality. It is able to demonstrate all the wealth of
meanings, forms and modes of law, to manifest its very ontological presence in
a specific legal act of communication, but outside the text itself, involving the entire
horizon of objects, phenomena, actions and events of a legal nature in a vertical
polylog. Just like software visualization technologies make real what is not real, so
performance as a technique of presence can expand the possibilities and effectiveness
of law, contribute to its flexibility and influence.
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Menakoea IOnia Bacuniena, xkaununat Gpi1ocoPpchbKux HayK, JOICHT, TOIEHT
kadenpu dimocodii HamioHamsHOTO IOPUANIHOTO YHIBEPCUTETY
imeHi SpocnaBa Mynaporo,
M. XapkiB, YkpaiHa

Koanenko Ceéimnana bopucisna, xaumunar GpinococbKux HayK, TOLEHT,
noreHT kadeapu ¢inocodii HarioHanpHOTO FOPUIUYHOTO YHIBEPCUTETY
imeHi SpocnaBa Mynaporo,

M. XapkiB, YkpaiHa

Erepm Bnaoucnae Onezoguu, ctyneHT (pakyabTeTy MKHAPOIHOTO TMpaBa,
HarionanbHOro 1opuIM4HOro yHiBEpcUTeTYy iMeHi SIpocinaBa Mynporo,
M. XapkiB, YKpaiHa

MEP®OPMAHC Y METOJIOJIOT' T ®LJIOCO®II ITPABA

IMocranoBka npodaemu. Cyuacnuii cnoci6 6ymms npasa i 100uHu 8 NPaesi
SMYULYIOMb WYKAMU HOBL Memoou ix po3yminus. Ilpu ybomy cenc npasa i cuna iiozo
BNIUBY OE3N0CEPEOHbO 3ANeNCAMb 8I0 OHMON02IT NPUCYMHOCE TIOOUHU 8 NPABI.
V 3uauenni npocmopy makoi npucymuocmi gucmynae nepgopmanc. Bin cmae
MOACTUBUM Uepe3 OeKOHCMPYKYII0 CUMBONIYHUX NPABOSUX CIMPYKMYD (HOPpM, NPaso-
8UX piuleHb, npoyedyp, NpeomMemis, npoyecyarbHux Oitl, noditl, 002080pis, Gipmy-
anvHux oopaszis i m. 0.). Came nepgopmanc modxice BNIUHYMU HA CYO €Kma npasa,
3podoUmU 11020 KpeamusHUM Y4acHUKOM pealbHoCmi npasa i eapanmyeamu pegh-
JIEKCII0 HUM NPABOBUX CMUCIIE.

AHaJI3 0CTaHHIX J0CiTKeHb i mybaikauiii. Qirtocogcoky mpaduyiro ouna-
Miunoi npupoou npasa pozsusarome 1. Yecmnos, B. Uemesepnin, A. Ilonsakos,
C. Maxcumos, O. Cmosda i inwi pocilicbki ma yKpaincoki ¢inocogu. 3naunuii
00C8I0 Yy Yill 2any3i HALEeHCUMsb €BPONEUCLKUM NPEOCMABHUKAM KOMYHIKAMUBHOL
napaouemu. /[oc. Ocmin y pamxkax KomMyHikamuenoi Qinocoghii pozeurys meopiio
nepghopmamugrozo ouckypcy. Bionogiono 0o yiei meopii mosHi axmu, sKi Maoms
xapakmep Haxazy, 8UMocUu abo KIAmeu, € 8xce He BUCIO0BNIO8AHHAMU, d OIAMU.
X. Xapm 3acmocysae meopito nepghopmamuenux 8uciosnio8atb 00 I0PUOUYHUX
mexcmig i ouckypcis. Cepeod pociticbKux y4eHux npoonemoro puouino2o nepgop-
mamugy 3aumaromocsa B. Oenesnes, I0. I psaznosa, FO. Kynuenko.

Tonvcoka suena E. JJomancoka 3a3nauae, ujo nepghopmamusHicms cmae Hogor
CYUAcHO0 napaouemoro NisHamHs i memooonocii Hayku. Texuika nepgopmancy
8 MUCmeymasi, 1020 300paicy8aIbHi MONCIUBOCIE € MEMAMUKOI 00CHI0NCEHD
C. Kopnesa, I1. Bauibens, C. Kuocexa, K. Mana6by. Ilepghopmanc sik onmonoeiunuti
npocmip UPOOHUYMEA NPUCYMHOCI Ul 0COOIUBA MEXHIKA NPOBOKAYIT MileCHOCI
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peueti € npeomemom 0ocnioxcenv B. Pubakoesa, X. [ ymbpexma. [Ipu ybomy numan-
HSL PO MOJNCIUBICMb 3ACNOCYBAHHS MAKMUKU NePPHOPMAHCY 8 NPaKmuyi 8i0meo-
PEeHHSL CNPABeOIUBOCE 3ATUUAEMBCS BIOKPUMUM. YV 0aHOMY 00CHI0NCeHHI nep-
@opmanc posenadacmuvcsa Ak ocobausuti cnocib bymms npasa. llpaso-nepgopmanc
001AUMOBYE NPUCYMHICMb ) HbOM) CYO '€Kma.

®opmyJaoBaHHS Wiseil. Memoro docniodicenns € ananiz npasosoi peaibHocmi
Vv (hopmami nepghopmancy, AKull C1y2ye OPUSIHAILHOIN MAKMUKOW aKMyanizayii
npasa.

Bukian ocHoBHOTO MaTepiaJy. ko komMyHikamuena meopis npasa 6b6auand
diegicmyb npasa 6 MOGHUX NePGHOPMAMUBHUX CIPYKIMYPAX, MO OCMAHHI Memo0o-
JI02TYHI Q0CATIOU 00B800SIMb 3ACMOCYBAHHSA XYOOHCHLOI NPAKMUKU NEPHOPMAHCY
6 oonacmi bymms i po3yminna npasa. Texcm sk popma bymms He suuepnye cym-
Hocmi npasa. bacamowaposa, camoopeanizoeana cmpykmypa npaea nompeodye
OinbU CKIAOHUX, HIJIC penpe3eHmayis, cucmem supadxceins. Takoro cucmemoio
susHaHuu nepgpopmanc. Bin nposokye 6ce Ho8I Ui HOBI MONHCIUBOCII Npasa, hopmu
o020 6ymms.

Mema nepgpopmancy 6 cyuachii gpinocoghii ma mucmeymaei — no3oymucs Ko-
Mmenmapis. Mema nepghopmancy sik memooy npasa — no36agumu npago HAOMIpHoi
cemanmuynoi cmitikocmi U ouxmamy 3uadens. Moea i mexcm npasa noguHui 6ymu
Ha cnyxcOi y nodii, peui i mina, a ne nagnaxu. Ha nepwuii no2nao 3amiwenns opu-
OUYHO20 MBEPOHCEHHS ADO BUPOKY BIOKPUMOIO NOOIEID, A MAKOMC 3AMIHA BIOCMO-
POHeH020 apdimpa-rpucma yY4acHUKOM, KU NePedcUsac yio nodito, pooiimo
npago3acmoco8ry NPAKmuky oyxce 0aleKoro 8i0 I0pUOUYHOL HayKu I npasosoi ic-
munu. OOHax 8iomeopena noois Hcumms HaUOIUNHCUA 00 MOo20, WO NPABOGi HAYKU
Hazuearomo cnpasednusicmio. Tomy cmyninb npucymrocmi npasa y 8iomeopeHtii
cumyayii Mae U3HAUAMUCS 308CIM He WLIAXOM IHmepnpemayii i HaK1a0anHs npa-
sosux migie (Hopm i npeyedenmis). Taxa scusa cnpageorugicme He mMoxce Oymu
KUMOCH YCMAHOBNeHd. Y nep@hopmanci cnpasichsa cnpageoiugicims akmyanizyems-
¢ i3 camoi nodii' y popmami 8i0Kpumoi npucymuocmi.

Hosuii onmonoziunuti Mooyc npasa sucmynae sk yucmuil nep@hopmanc ceoix
VUACHUKI6 — asmopa i 2na0aya. Bin nopooscye necnodieany, aie CnpagicHio cnpa-
8€0UBICMb, AKY HEMONCIUBO 3aKpinumu, He nozbasuewu ii cency. Hoge il Hoge
nepe3asanmadicents cumyayii 3a 00noMo2010 neppopmancy 30amue MHOMCUMU
npaeogy cnpaseoausicms y ii nepghopmamusHiti minecnocmi. Boonouac npagogi
BUPOKU, PILUEHHS, HOPMU [ MIYMAYEHHS, WO 3aKIAKAU Y CE0IX 3HAUCHHSX, MICMAMb
npaso gopmanvho, 00HAK 6ce 0aii 8I00ANAIOMBCA 8i0 U020 PEanbHOi NPUCYMHOCTI
Gaxmuuno.

BucHoBku. Takum uurom, makmuxa nepghopmancy 0036014€ nPoOOeMoHCmp)-
samu 6ce bazamcmeo ¢opm, MOOYCi8 i cMUCTI6 NPasa, 00CAMU CNPABIHCHBLOI NPU-
cymHocmi cyb’ekma 6 npasi uepe3 KOHKpemHull puoudHutl akm. AKuo KomyHi-
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Kayis 8dxce 8U3HAHA OYMMAM, OUCKYPC — HU3KOI NOOil, a nephopmamuene 8u-
CNI08I068AHHA — OI€I0, 8 MAKOMY BUNAOKY 8UXIO 3a MeHCT MeKChy i MO8U — 8 PI3HO-
NAAHOBUL CUMOIO3 CUMBONIYHUX 20PU30OHMIE, MOOMO nepphopmanc, 03HaAvae
NPUHYUNOBO HOBULL CNOCIO Oymms npasa, adek8amuull Cy4acHill peaitbHOCHi.

Knrwowuosi cnosa: ounamizm npasa, npucymuicms, nepghopmamus, nepgpopmanc,
IHmepakm, milecHicmb npasa.

Mensakoea FOnua Bacunveena, xannunatr Gunocockux HayK, JOLUEHT, TOIEHT
kadenps! puinocopun HanmonanbHOro 10puIM4ecKoro YHUBEpCUTETa
uMmenu fApociasa Mynporo,

. XapbKOB, YKpanHa

Koanenko Ceemnana bopucoena, kanaunar Gpunocopckux HayK, TOIEHT,
noueHT kadeaps! punocodun HannoHambHOro IOpUANYECKOTO YHUBEPCUTETA
nMmenu fApociaBa Myaporo,

I. XapbKOB, YKpanuHa

Dz2epm Bnaoucnae Onezoéuu, CTyIeHT (aKyIbTeTa MEX/yHApOIHOTO IIpaBa
HannonaneHOTO 10pMAMYECKOro yHUBEpCUTETa MMEHU fpocnasa Mynporo,
. XapbKOB, YKpanHa

HEP®OPMAHC B METOAOJIOI'MU ®PNJIOCOPUUA ITPABA

Ipu nomowu nepghopmanca xax cmpyKknmypooopasyloujezo npuema u cnocoda noHu-
Maowe2o dblmusi Modcem Oblmb peulena OHMoL02UYeckas npoodiema nPUCymcmeus.
npasa. Peanvnocms npasa, kKomopas noCMpoOeHa Co21acCHO UHMeEPAKMUBHOU MOOeu
nepgopmanca, cnocoona ne npocmo OMKpPHIEANMs CEOU HAYALLHBIL CMbICI ULU NOTYYAb
HOBbBLI, HO U OKA3bI6AMb I pexmusroe so30elicmaue Ha ee YHACMHUKOS, GKIIOUAS UX
6 COUHDLL 20PU30HM DbLIMUSL NPAGA.

Knwuesvte cnosa: ounamuzm npasa, npucymcmeue, nepgopmamus, neppopmanc,
UHmMepaKm, meiecHoCmy Npasa.
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