VJIK 340.12
DOI: https://doi.org/10.21564/2075-7190.38.140009

Mensakosa FOnusa Bacunvesna, xkannuaar Gpuiioco(hCKux HaykK, JTOLEHT,
JoueHT kKadeapsl unocoguu HanimoHalbHOTO IOpUINYECKOTO YHUBEPCUTETA
uMeHH fpocnasa Mynporo, r. XapbKkoB, YKpauHa
e-mail: melyak770828@gmail.com,

ORCID ID: 0000-0001-6699-8078

HEP®OPMAHC B METOJA0JI0OI'NMHN
OUJTOCOPUHN ITPABA

Ipu nomowu nepghopmanca xax cmpykmypooopasyroujeco npuema u cnocoda noHu-
Marouge2o Obimus cyObeKma Moxcem Oblmb peueHa OHMOoN0SULeCKdsl npobiemd npasoso-
20 npucymemsus. Peanonocms npasa, komopas nocmpoena co2iacHo uHmepaKmueHoul
MoOdenu nepgopmanca, cnocOOHa He NPoCmo OMKPbIEAMb C80U HAYATLHBIN CMBICT UTU
nonyHams HO8blll, HO U OKA3bl8amb 3hhekmusHoe 8o30elicmsue Ha ee YUacmHUKO8 — CYOb-
eKmos8 npasd, BKIYAsL UX 8 COUHBLU 20PUOHN ObIMUSL.

Knrwouesnvie cnosa: ounamusm npasa, npucymcmeue; nepghopmamus; nepopmanc;
UHmMepaKm, mejiecHoCms Npaeda.

Ilocmanogxa npoonempl. B cuMyasITUBHOM IPOCTPAHCTBE COBPEMEHHOM KyJlb-
TYpbI MBI CTAJIKUBA€MCsI C HEXBAaTKOHW peanbHOCTH. He obommuia sta nmpobiema
Y OHTOJIOTHIO TIpaBa. iMeHHO MeTamopdo3amu OBITHS M MOIAJIBHOCTH TIpaBa 00y-
CJIOBJIEHBI IOUCKH HOBOTO B uiiocodcko-mpaBoBoil metononoruu. [losepxHoct-
HBIE CMBICIIBI U U3MEHYMBAS 3HAYMMOCTD IIPaBa CETONHS MO3BOJIAIOT TOBOPUTH
cKopee 0 ero (hopManbHOM MPUCYTCTBUH, HEXKEJIM O pealbHOM BOIUIOIEHUH. Pe-
aJIbHOCTD IIpaBa MpOosBISIET ce0s B OCHOBHOM B 3(PEKTUBHOCTH BO3ACHUCTBUS Ha
KOHKpETHBbIE COObITUA. BiusHue u 1elCTBEHHOCTh — BOT HanOoJiee akTyaabHbIe
KPUTEPHH CYIIIHOCTH MpaBa, Kak 1 Jr000H APYroi CyITHOCTH B COBPEMEHHBIX TEH-
JEHIMSIX BU3yaJIU3allui U BUPTYaJIN3aLUH.

PeanbHOCTH HEYKIOHHO IPUYMHOXAIOTCA, KaK M CIIOCOOBI OBITHS B HUX CyOb-
ekra. [|eiCTBEHHOCTh e IpaBa B 3TOM MHOT'OCJIOMHOW PEabHOCTH BO MHOI'OM
3aBHCUT OT BEIOOPA METO/1a €T0 MPOUYTEHHUS, C110c00a BhIpaskeHUsI 1 Ha0Opa 3HAKOB
Y CHMBOJIOB MPABOBOM AEHCTBUTEIBHOCTH. JIMHAMHUYHBIA KOHTEKCT Pa3IUdHOIO
poia HappaTUBHBIX U BEIECTBEHHBIX HOMOJOIMYECKUX ()OPM IOUTH CIIOCOOEH
BOCCO3/IaBaTh TeJIOC MpaBa. To eCTh caM CMbICI IIpaBa 00OpeTaeT NpU3HaKU Telle-
CHOCTH, IPYTUMH CIIOBaMH, OH peajieH B TOH CTENEHH, B KaKOW CIocoOeH BO3/1eH-
CTBOBAaTh Ha COBPEMEHHYO AEUCTBUTEIBHOCTh, TEM CaMbIM 00ecreynBas IpUCyT-
CTBUE NPaBa 3[€Ch U TEHEPb.
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Ananu3z nocneonux ucciedosanuii u nyonukayuit. Guiocodckyro Tpaauluio
JUHAMUYHOU NPUPOALI NpaBa pa3BusaroT cenyac M. Yecrtnos, B. UerBepHuH,
A. INonskos, C. MakcumoB, A. CtoB0a u Apyrue uccienoBarenu. 3HaYuTeIbHbIH
OIIBIT B ATOI 001aCTH MPUHAIEKHUT €BPONCHCKUM MPEICTABUTEISIM KOMMYHHUKA-
TUBHOM mapaaurMbl. /. OCTUH B paMKax KOMMYHHMKaTUBHOU (uocoGuu pa3Buil
Teoputo neppopmMaTuBHOro auckypca. CoriacHO 3TOH TE€OPUH, PEUEBbIE AKTHI,
KOTOpbIE UMEIOT XapaKTep MpuKas3a, TpeOOBaHUS WIN KIISTBbI ABISIOTCS YK€ HE
BBICKa3bIBAaHUAMH, a AEUCTBUAMU. X. XapT MPUMEHWI TEOPHIO NepPOPMaTUBHUX
BBICKa3bIBaHUH K IOPUIMYECKUM TEKCTaM U AUCKypcam. Cpein pOCCUIICKHUX yUEHbIX
npobieMoii ropuandeckoro nepdopmarusa 3anumarorcs B. Oriesnes, 0. ['ps3Ho-
Ba, 0. Kynuenko. [lonsckuit uccnenoarens 3. JloMaHckas oTMEUaeT, 4To mep-
(OopMaTUBHOCTH CTAHOBUTCS] HOBOI COBPEMEHHOM MapaiurMoil HO3HaHUs U METO-
JIOJIOTUU HAYKH.

Texnuka nepdopmaHca B UCKYyCCTBE, €r0 BEIPa3UTEIbHbIC BOZMOXKHOCTH SIBJIS-
1otcst Tematukoi uccnenopannii C. Kopnena, I1. Baitoens, C. XKuxeka, K. Mana0y.
[lepdopmaHC KaKk OHTOJIOTMYECKOE MPOCTPAHCTBO MPOU3BOJCTBA MPUCYTCTBUS
1 oco0asi TeXHUKA MPOBOKALIMU TEJIECHOCTHU SIBIISETCS MIPEIMETOM HUCCIEI0OBAHHM
B. PribakoBa, X. I'ymOpexra. IIpu 3TOM BOIIpPOC 0 BO3MOXHOCTH MPUMEHEHUS
TEXHUKH Nep(opMaHca B MPAKTUKE BOCIIPOU3BOACTBA CIIPABEAJIMBOCTH OCTAETCS
OTKpBITHIM. B maHHOM HccnenoBanuu nephopmMaHc paccMaTpUBaeTCs B KaUeCTBE
ocoboro criocoba obITus npasa. [IpaBo-nepdopmanc oOycrpanuBaeT NpucyTcTBUE
B HEM CyObeKTa.

Dopmynupoeka yeneu. JMHaAMUIHON MOJIEIIbI0O UHTEPAKTUBHOIO MPaBa BbI-
CTyMaeT cerojiHs neppopMaHc, rapaHTUPYIOLIUNA peaibHOCTb MpaBa U 0e3yClIOBHOE
€ro BJIMSHUE HAa CO3HAHME U JIEUCTBUS CyObEKTOB, B HEM ydacTBytouux. [lepdop-
MaHC npaBa o0pasyercsi B JUHAMUKE aTpUOyTOB ero BepOaibHbIX CTPYKTYp (TeK-
CTOB, BEIIECTBEHHBIX J0KA3aTEIbCTB, (AKTOB, CBUIETENILCTB, AEUCTBUI, IPOLIEAYD,
HOPMATUBHBIX BBICKa3bIBaHHI) U OHOBPEMEHHO CaM BBICTYIIAET HOBOM aKTyaJIbHOU
TEXHUKOH ArHamu3Ma rpasa. FiMeHHo paccmoTpenue neppopmMaHca Kak KaueCTBEH-
HO HOBOH (hOpMBI OBITHS IIPaBa, a TAKXKE aHAJIM3 €0 BIPA3UTEIbHBIX BOZMOXKHO-
CTEH sIBJIIETCS LENbIO IaHHOTO UCCIIEIOBAHMS.

H3znoxcenue ocnosnozo mamepuana. Punocodus, BHITOIHAIONLIAS] METO10II0-
rMYECKYI0 (DyHKIHIO B OTHOILIEHUU MPABOBBIX HAyK, 0€3 MPEyBEIUUEHUS MOXKET
CUUTATHCSI ICTOYHUKOM HOBBIX MapaJUrMaIbHbIX TOCHUIOK B 00JIACTH penpe3eHTa-
LMY U Hay4HOTo No3HaHus1. HenaBHue ceMuoTnyeckue 1 KOTHUTHBHbIE MHHOBAIH
B Hayke ObLIM OOYCIIOBJICHBI KOMMYHHUKAaTHUBHOM MapaaurmMoi, oOHapyXHBaBIICH
MOJUIMHHOE OBbITHE MPEIMETOB U BEllel B CUMBOJIMYECKOM IIPOCTPAHCTBE TEKCTA
u s3pIka. OJIHAKO, €CiM ellle BUepa 'yMaHUTapHbIe HAYKH MPU3bIBAIN K MeTadope
MHpa KaK TEKCTa, TO CErO/IHs TaK Ha3bIBAEMOE HOBOE T'YMaHUTAPHOE 3HaHUE, B 4aCT-
HOCTH MEXIUCLMILIMHAPHBIEC KYJIBTYPHBIE UCCIIEI0OBAHUS €BPOIIECHCKUX U aMEpH-

111



Bicnux Hayionanwvrozo ynieepcumemy «FOpuouuna axademia Yxkpainu imeni Apocnasa Myopozoy Ne 3 (38) 2018

KaHCKUX YUYEHBIX, IPU3BIBAIOT K MeTaope MUpa KaK MHOXKECTBA ePPOPMaTUBHBIX
aKTOB, YYACTHUKAMH KOTOPBIX SIBJISIOTCS] CaMU CyOBbEKThI ITO3HAHMUSI.

[leppopmaTHBHOCTH MOXKET 110 MPABY pacCMaTPUBATHCS KaK HOBask METO/10JIO-
rudeckas napagurma. TepMuH «reppopMaHcy cTall HOBCEMECTHBIM B COBPEMEHHOM
couuoryMaHuTapHoM 3HaHuU. [loHsTHE XKe «T1epPOpMaTUBHBIN TEKCTYaIU3M» CTall
aKTyaJbHBIM €I B paMKaX KOMMYHUKAaTHBHOM MapajurMbl — B aHAJIUTUYECKOM
¢unocodpun . Octuna. [leppopmaruBubiMU Bbicka3biBaHusAMU k. OCTHH Ha-
3BaJl TAKOBBIE, UTO MPEACTABIISAIOT COOO0M OCYIIECTBICHHUE ONPEETICHHBIX 1eHCTBUI
WM KOHCTUTYUPYIOT T€ WM UHBIE OCIIEICTBUS JIIsl TOBOPSIIEro (Hampumep, ooe-
IIaHMs, TPOCHOBI, KISATBEI, IPUKA3bI, TOTOBOPHI) [1, ¢. 66].

HetictBue nepdopmarusa, cormacHo [[x. OcTuHy, peaqn3yeTcsi B CaMOM peue-
BOM aKTe, TO €CTh nep(opMaTUBHOE BBICKA3bIBAHHE COOTHOCUTCS C CUTYyallUeH,
KOTOPYIO OHO caMO MPOBOLIUPYET, MPUKA3bIBAsI, PACIIOPSIKASICh, TPEOysi, OOBHHSIS
u T. 1. PeyeBbiM akToM Jk. OCTHH Ha3bIBa€T TaKOM MpoLecC OOLIEHUS HHANBUIOB,
B KOTOPOM, IIOMUMO BBICKA3bIBaHHSI OCMBICIIEHHBIX YTBEPKIEHUHN (JIOKYLIUH), UMe-
€T MECTO MHTEPAKTUBHOE BO3JIEHCTBME KOMMYHHMKAHTOB JPYT HA Ipyra — UHTEpaK-
LMOHATIBHBIN APPEKT (WUIOKYLIMU U EPIIOKYLUH [2]), TOCTUraeMbli TOCPEICTBOM
TOBOPEHHUS KaK JAeHCTBHs 0OCIIaHus, 3alyruBaHus Win 00s3b1BaHus. Takol pede-
BOI1 aKkT U ecThb nneppopmarus. JIrodoit neppopmaTus, TakuM 00pa3oM, €CTh BEIOOD,
COBEpLIAEMbIN TOBOPSAIIMM B CUTyallud KOMMYHMKaluH [2, ¢. 105].

HOpuanueckuit neppopmaTiB MOKET OBITH ONpPEIETIEH KaKk peueBoil akT, Ipo-
M3BE/ICHHBIN B paMKax creln(puuecKoil IpaBoBOM MPOLEYPbI AJIS OCYIIECTBICHUS
COLMAJIbHO 3HAYMMBbIX MPABOBBIX AeHCTBUM. [[paBOOTHOIIEHUS BCerna comepkar
nephopMaTUBHbIE TNIAT0JIbI TUIA «00EIato», «Tpedytoy, «00s13ytocky. PaznmuuHoro
poJa ropuaudecKas 1eATeIbHOCTDb SBJSETCS B TO K€ BPEMs ONpe/IeIeHHOM Tep-
(bopMaTUBHOI aKTUBHOCTBIO, TO €CTh MHCLIEHUPOBAHUEM T€X WM UHBIX OTHOLICHUM
IIPU [TOMOIIH SA3bIKA: HAIIPUMEP, IOPUINUECKOE KOHCYJIFTUPOBAaHHUE, yUYacCTHUE B CY-
neOHOM 3aceaHuH, ONpaBJaHusi, OOBUHEHUS, TOJIKOBAHUS, 00CIIAHUS, KIISTBBI,
JIOJITOBBIE PACIIMCKH, PETUCTpallusl KOHTpaKTa Wi Opaka u np. Tak, Kk mpumepy,
CTUINYJISILIUSL B PUMCKOM TpaBe Kak BepOalibHbI KOHTPAKT MO 00s3aTENbCTBY
MEX/1y KpEeAUTOPOM U JOKHUKOM, 3aKPEIUIBIIUI 32 000MMHU Yy4aCTHUKAMU J10-
roBOpa UX MpaBa U 0053aHHOCTHU, CBUJETEIBCTBYET O TPAAULIMOHHOM KYJIBTE CJI0-
Ba M CBOEOOPA3HOM pUTyase B MPABOOTHOILIEHUSAX, YTO CTAHOBUTCSI BO3MOYKHBIM
UMEHHO Onaronaps nepopMaTuBHBIM BbICKa3bIBAaHUSM.

Ocoboe 3HaueHne umeeT nepPpopMaTiB Kak PUTyasl B PEIUTHO3HBIX IPABOBBIX
CEMbSIX — B MJICALlMOHAJILHBIX CUCTEMAX IpaBa, kKak yreepxknaaer I1. Copokun [3,
c. 387]. CBox 3aKOHOB TaM paccMaTpHUBAETCsI KaK JaHHBIM borom, mo3TomMy Hakaza-
HUS TaK)KEe HOCST PUTYaJIbHBIN XapaKTep: IPOKIISITHE, IPEJaHKE aly, OTIyY€HUE OT
LIEPKBHU U T. I1. B cOBpeMeHHOM eBpOIIeNCKOM MpaBe AeHCTBYIOIIAs YacTh (operative)
IOPUAMYECKOTO JOKYMEHTa caMa Mo cebe SBISETCS BBIOJHEHUEM CyObeKTaMu
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Y3aKOHEHHOTO JAEMCTBHUS B TOT MOMEHT, KOTJIa OHH OCO3HAHHO BBIPaXKaloT CBOIO
BOJIIO, 3aKpEIUIsLs ee B IeppopMaTUBHOM TeKcTe. B nenom, ropunnueckum nepdop-
MaTuBaM MPUHAIJICKUT POJIb IEHCTBUM, COBEPIIAEMbIX B cpepe CyObeKT-00bEKTHBIX
OTHOIIEHUH, B KOTOPBIX IPUCYTCTBYIOT HOCUTEIH BIACTHBIX IOJTHOMOUYMM. B cBsi3H
¢ 3TuM poccuiickuii ¢puitosnor 0. KynueHko koHCTaTHpyYET, 4To neppopMaTUBHbIE
BBICKa3bIBAHUS IOPHIMUYECKOTO XapaKTepa, UMEIOIIIEe UMIIEPAaTUBHBINA, HOPMOYCTa-
HaBJIMBAIOLUI CMBICII, TEHEPUPYIOT 00Jiee KpyIHbIe KOHTEHTHI [ 1, c. 68].

Onnaxko, nephopMaTUBHBIN aCHEKT B METOI0JIOTUH IIPABOBOM HAyKH HE UCUEp-
MBIBAETCA BIMBAHUSAMHU aHaTuTH4YecKor pusmocodpuu J[x. OcTrHA U ee oCcIeayto-
IIMMHU pa3paboTKaMH co cTOpoHbl X. XapTa B KOHLENIMU «IIPABOBOTO pacropsi-
xeHus» [4]. Teopus neppopmMaTHBHOCTH, O€3yCIIOBHO, 3aCITyKUBAET OojIee yrryo-
JIEHHOTO MCCJIEIOBAaHUS B paMKaX COBpPeMEHHOH (guiocoduu u MeTor0I0ruu
npasa. [Ipu 3TOM ciexyer pa3BecTH JiBa MOHATHUS — «1iepdopMaTuB» u «uepdop-
MaHC» — B COOTBETCTBUH C UX COZIEPKaTeIbHBIMU 0COOCHHOCTAMU. Tak, «nepop-
MaTHB» YIOTPeOseTcss B 3HAYEHUH «11ep(OpPMATUBHbBIN TEKCT» KaK OCOOBIN THII
TEKCTa, aKTyaJIU3UPYIOIIUNCS B CUTYyallul KOMMYHUKAIIMU U SIBISFOILUICS, TPEx/Ie
BCETO, JICHCTBHUEM: BO-TIEPBBIX, KOMMYHUKAaTUBHBIM JIEHCTBHEM, & BO-BTOPBIX,
nelictBueM camopenpeseHTauuu ropopsanux [5]. Ilepdpopmarus BeicTynaer aib-
TEPHATUBOM JECKPUIITUBHOMY (TO €CTh ONKCATEIBLHOMY) TEKCTY. ITO, B YaCTHOCTH,
€CTh CJIEICTBUEM TOTO, YTO KOMMYHHKATUBHOW MapaurMe XapakTepeH MPUHIHIT
JIEMOHCTPATUBHOCTH, JTUOO caMOpPENpPe3eHTAIMN KOMMYHULIIMPYIOLIUMH CBOEH
UHAMBUYATbHOCTH U COOCTBEHHOH BoMU. FIMEHHO ¢ MOMCKOM HOBBIX (OpM pe-
MIPE3EHTAMH CBSI3aHbl MOCEIHNE Pa3paboTKU B METOAOIOIMH COLMAIbHO-TyMa-
HUTApPHBIX HayK.

[Tepdopmanc xe, B CBOIO ouepeib, B OTIAWYNE OT nepopmaruBa, MOHITHE,
XapaKTepHOE AJIsI OHTOJIOTMYECKOIO JUCKYpPCa B UCKYCCTBE IIOCTMOAECPHU3MA.
[IpaxTuka neppopmanca cBs3aHa B OCHOBHOM C 3MATaXKHBIMH POBOKALIUSIMHU TeJie-
CHOCTH, TO €CTh IMONBITKAMHU XYI0)KHUKOB O0YCTPOUTh BCECTOPOHHEE «IIPUCYT-
CTBUE» B CBOMX MPOMU3BEACHUIX BCAYECKUX OOBEKTOB U TEJ, a UMEHHO HaTypBhl,
B YaCTHOCTH, CBOETO COOCTBEHHOTO TeJa, a TaKoke Tena 3pureis. [lepdopmaruBHbie
W3MEHEHUs B BU3YaJIbHON 3CTETUKE MPOUCXOJIAT NMapaljieIbHO C IEPEOCMBICICHH-
€M TOHATHS TeJla KaK TAKOBOTO U BO3HUKHOBEHHEM (DEHOMEHA TeIeCHOCTH B (PUII0-
coduu (Tak Ha3bIBa€MbI IOCTMOIEPHUCTCKUI KpU3HC UAEHTUYHOCTU B EBporie
70-x). UmMeHHO mpo6aeMoii TeIeCHOCTH NPOIUKTOBAaHbI TAKUE HAMPaBICHHs, KaK
¢unocodckuii muzoananuz (K. denes, XK. baraif), npobiema noHMMaHus peaib-
HOCTH M TBOPYECTBA, PA3IUUHBIEC MPAKTUKU CUMYIISALUU. XyI0KECTBEHHBIH Tep-
(dhopmanc cyry0o mpoBOKaTUBEH. JTO CYTh MPAKTUKA BOBJICUCHHUS B A0OCTPAKTHYIO
CUTYaIHIO CyOBEKTOB MO 00€ CTOPOHBI paMIibl (3KpaHa, MOJIOTHA).

DBOJIOLNS TEJIECHOCTH CBSi3aHA C OTKPOBEHHBIM HCUE€3HOBEHUEM I'PaHUIIbI
MEX]ly BHyTPEHHHM U BHEIIHUM — JJyXOM U T€JIOM — MUPOM COKPOBEHHOTO U CO-
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[UATTLHOM POJIEBOM peaslbHOCTHIO. B KOHTEKcTe nepdopmaHca Xyq0KHUK (aBTOD)
1100 caM CTaHOBUTCS MTPOU3BEACHNEM HCKYCCTBa, INOO IEHCTBYET KaK COLUAIb-
HBI KOMMEHTATOP. 3PUTENH K& 00s3aTeIbHO CTAHOBUTCS COYYaCTHUKOM IIPOBO-
KaTUBHOTO COOBITHSI, HETIOBTOPUMOTO, YHUKAIILHOTO, CIOHTaHHOTO. Llenbio mep-
(bopMaTHUBHON aKTUBHOCTH JIFOOOTO U3 YUaCTHUKOB JICHCTBA SIBISIETCS HE pa3BIie-
YEeHHE WU OT/BIX, @ CAMOIIO3HAHUE.

VYkpauHckuil TeopeTHk uekyccersa JI. KomapHuikas, mpoBozas aHainu3 reHe3unca,
CTPYKTYPBI U 3HAUMMOCTHU XyJI0’)KECTBEHHOTO nep(opmaHca, TPUXOIUT K BHIBOAY,
9TO K mep(HopMaHCy MOKHO OTHECTH JIOOYI0 BU3YyaIM3UPOBAHHYIO CHTYAIIHIO,
BKJTIOYAOIIYIO YEThIpE Oa30BBIX AIIEMEHTA: BPEMSI, MECTO, TEJIO XY/IOKHUKA, a TaK-
Ke OTHOIIEHHS XyA0XKHUKA U 3putens [6, ¢. 135]. Ecnu paccmarpuBats nepgopmanc
HE B Y3KOM CMBICIIE — KaK >KMBOE MPE/ICTaBICHUE C TPU3HAKAMU TeaTpaJInu30BaH-
HOTO JICKCTBA, a B IIUPOKOM — KaK 330/ TOBCETHEBHOM MTPAKTHUKU OOIIECTBEHHON
KU3HU, TPOSIBIIAIONIEHCS B pUTyaiax, (ecTUBAISIX, apajax, TOP)KECTBAX U TOMY
MOTOOHBIX COOBITUSX [7, €. 227], TO HUYTO HE MPOTHBOPEUUT TOABEIACHHIO O]
ompezaenieHne «mnepGopMaHCcy B TOM YUCIE IOPUANYECKUX CUTYaAIUH, B KOTOPBHIX
peanusyercs Ipaso.

BozHukaeT Bompoc: B Kako# ke Mepe MPeICTaBICHbI B OPUANYECKOM mepdop-
MaHCEe TEJIO €r0 aBTOpa U OTHOIIEHUS aBTOpa C PEIUIHEHTOM — TeM, Ha KOTo Ha-
TIpaBJI€Hbl MHUIMATUBbI U pacropsbKeHus BiaacTh? OIbIT MOKa3bIBAET, YTO MPABOBbIE
OTHONICHHS — He Bceraa nepdopmanc. CoObITHS 3aKOHOAATEILHOTO BO3ICHCTBUS
BITOJTHE MOTYT UMETh BepOabHyI0 (hopmy, OyydH 3aKperIEHHBIMU TOKYMEHTAIIb-
HO: B pPacCOpsKEHUSIX, U3BEILIEHUSX, 3asIBIICHUSAX, BU3aX U JIOrOBOpax. TenecHOCTh
CaMHUX YYaCTHHUKOB MPU 3TOM OCTAETCA 32 paMKaMU MPAaBOBOM cuTyauuu. Bo3amox-
HO, TIOTOMY, C TOUKH 3pEHHS KOMMYHHUKAaTUBHOW METOOJIOTHH, 00pa3 ImpaBa acco-
LUUpYeTCs, MPEeke Bcero, ¢ nepdopmaruBom, a He nepdopmancom. [1pu stom cam
JIxx. OCTUH yTBEpPKJIaeT, YTO MPHU MOMOIIM CJIOB MBI HE TOJIHKO OIMHCHIBAEM, HO
U cO3/1aeM peajibHOCTh. B cBotO ouepenpb, D. JlomaHCKa Takke MoJaraeT, uTo nep-
(OpMaTHBHOCTH MOJKHO OIPEAETUTH KaK BEPY B TO, YTO SI3bIK HE TOJIBKO PEIpe3eH-
TUPYET PeaibHOCTh, HO ¥ U3MEHSET €€, U ONPE/ICICHHbIC BICHUS (COOBITHS) CY-
IIECTBYIOT TOJBKO U CTOJIBKO, CKOJIKO OHH Tiep(opMaTHBHO MOBTOPSIOTCH [7].

Taxum 006pa3om, raBHOe, YTO niepdopmarus u iephopMaHC BMECTE MOTYT J1aTh
MTOHUMAaHUIO MIPaBa U IOPUINUECKON HAyKe, — 3TO MPOBOKAIMIO IPUCYTCTBUS y4acT-
HUKOB IIPaBOBOM PEaIbHOCTH U BOCCO3/IaHUE C UX IMOMOUIbIO MPABOBOTO JEHCTBA,
JIPYTUMH CIOBaMH, TEJIIECHOCTH NpaBa. Eciu ropuaudeckoe 3HaueHue nepgopma-
TUBHON CEMAaHTHKHU YK€ B IOCTAaTOYHOM Mepe 0OOCHOBAHO U U3Y4YECHO, TO 3HAYU-
MOCTh U METOOJIOTHUECKYIO0 (DYHKIIHIO Xy0KECTBEHHOU Mojenu nepdopmanca
JUISL FOPUAMYECKON HAayKH ellle MPeJCTOUT uccienoBars. [logoOHas nHUIIMAaTHBRA
MMeEeT OCHOBaHUS, MMOCKOJIbKY B HACTOSIIIEE BpeMs BCce 00IaCcTH 3HAHMS, a TAKXKe
KyJBTYPBI U UCKYyCCTBA B TPEH 1€ TOTAIbHOM BU3yaIU3allii U BUPTYaTU3al[ly BeIyT
OTUYasIHHYIO0 00phOY 3a «IPUCYTCTBUE» U €TO TapaHTHH.
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Ha «1mipon3BoaCTBO MPHCYTCTBHSD) HATIPABIICHBI CETOTHS BCE METOIOIOTHUECKHE
MTOVCKU TEXHUYECKUX U TYMaHUTAPHBIX HayK. He SBISETCS NCKITFOYEHUEM U ITPABO
B €ro mapagurme auHamusMma. Tak, X. ['yMOpexT xapakTepusyeT Ty TEeHIACHITHIO
KaK HOBBIW B3IJIs HA IPAKTHKY T'YMaHUTApHBIX HayK, HAIIPaBJIEHHBINA Ha peaOuin-
Taluio 3(p(PeKToB UyBCTBEHHOI'O U TEIECHOI'O NPUCYTCTBUS, UTHOPUPOBAHUE KOTO-
PBIX JI0 CHX MOP JIeJIaJI0 HaIll OIBIT BOCHPUATHS U IOHUMAHUS KYJIBTYpbl HEIIOJIHBIM
[8]. IIpu TOM «TIpUCYTCTBHE» 0003HAYaeTCs UM HE KaK BPEMEHHOE, a Kak Mpo-
CTPaHCTBEHHOE OTHOILIEHHE K MUPY M €r0 MpeaMeTaM; «IIPOU3BOACTBOY» JKE «IIPHU-
CYTCTBHUSD» — KaK «BBIIBI)KEHHE» B IPOCTPAHCTBE, YCUIIMBAOIIIEE BO3ICHCTBHE HA
YeJloBeKa M ero co3Hanue. YyBCTBEHHOE, TEIECHOE BO3/ICHCTBHE, TAKUM 00pa3oMm,
BBICTYIIA€T MPOTHUBOTIOIIOKHOCTBIO U aJIETEPHATHBON 3HAUYCHHIO — KK TOMY, Y€M MBI
HaJIeJsieM Bellb M YTO B HEW MHTEPIIPETHPYEM ITPH MOMOIIH CUMBOJIOB.

Ecnn nens nepgopmaHnca Kak TaKOBOTO — U30aBUTHCSI OT KOMMEHTAPUEB, TO
1elnb nepgopmManca Kak MeTo/1a paBa — U30aBUTh IPABOBbIE HAYKH OT YpE3MEPHOI
CEMAHTUYECKOW YCTOMYMBOCTH U JUKTATa 3HaYE€HUI, TO €CTh CTEPEOTUIIOB, TEH-
JICHLIMO3HOCTH, aHTQXKUPOBAHHOCTH. SI3bIK U TEKCT MTPaBa JIOJKHBI OBITh Ha CITY K-
6e y coObITHS, BEIIM U Tela, a He Hao0opoT. B aToM, moxanyi, u 3akiroyaercs
3a/1a4a METOA0JOTHYECKHX pa3paboToK B 007aCTH COBpeMEHHOU (uiaocopuu
MpaBa Kak MpakTUIeCcKol oTpaciu punocoduu.

Bo1600bt. Takum 00pazom, neppopmMaHC PU3BaH NepeaaTh TPAHCPOPMATHBHBIH,
MOJIBMKHBIN XapaKTep COBPEMEHHOM MpaBoBoil peanbHOCTH. OH criocoOeH mpo/ie-
MOHCTPHPOBATh BCE OOTATCTBO CMBICIIOB, (HOPM M MOJYCOB TpaBa, MPOSIBUTH CAMO
€ro OHTOJIOTMYECKOE IPUCYTCTBUE B KOHKPETHOM IOPUAMYECKOM aKT€e B M10JIE KOM-
MYHUKALIUH, OTHAKO 32 MIPEAETaMHU CaMOT0 TEKCTa, C TPUBJICYEHUEM BEPTUKAIBHOTO
MIOJIUJIOTa BCETO TOPU30HTA MPEMETOB, SIBJICHUH, AEHCTBUI U COOBITUI PABOBOTO
xapaktepa. [1o1o0HO TOMY, KaK BU3yaJIM3UPYIOLIUE TEXHOJIOTUH MPOrPaMMHOIO
o0ecrieueHus1 IeNIaoT PeatbHbIM TO, YTO HA CAMOM JIeJie TAKOBBIM HE SBJISIETCS, TaK
u neppopMaHC KaK TEXHUKA MPUCYTCTBHUS CIIOCOOCH PACIIUPUTH BO3MOKHOCTH
1 3(PEKTUBHOCTH IPaBa, CIIOCOOCTBOBATH €T0 THOKOCTH U BIMATEIILHOCTH.
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MMEP®OPMAHC Y METOJOJIOI'T] ®1JIOCO®II ITPABA

3aeoaxu nepgpopmancy ax cmpyKmypoymeopooiomy nputiomy i cnocoby po3ymirdo-

20 bymms cy6’exkma modice 6ymu GupitieHa OHMON02IYHA NPOOIEMA NPABOBOT NPUCYINHOC-
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mi. Peanvnicms npasa, ujo nodyoosana 32i0Ho 3 iHmepaxkmueHo MOOeLo NephopmMancy,
30amHa He npocmo GIOKPUBAMU CBIll NOYAMKOBUL CEHC YU OMPUMYB8AMU HOBUL, djle
30IUCHIO8AMU eheKMUSHUU 6NIUE HA i1 YUACHUKIE — CY0 €Kmis npasa, Ka4andu ix
Y CRINbHULL 20PU30HM OYMMAL.

Knrouoei cnosa: ounamizv npasa; npucymuicms, nepgopmamus; nepghopmanc, inmep-
akm, milecHicms npaea.

Meliakova Juliia Vasylivna, Candidate of Philosophy, Associate Professor,
Associate Professor of Philosophy Department, Yaroslav Mudryi
National Law University, Kharkiv, Ukraine

PERFORMANCE IN THE METHODOLOGY
OF PHILOSOPHY OF LAW

Problem setting. The modern way of being of the law and the person in law forces to
search for new methods of their understanding. The meaning of the law and the power of
its impact directly depend on the ontology of human presence in law. As the space of such
a presence is the performance. It becomes possible through the deconstruction of sym-
bolic legal structures (norms, legal decisions, procedures, things, procedural actions,
events, contracts, virtual images, etc.). Performance can affect the subject of law, make it
a creative participant in the reality of law and guarantee the reflection of legal meanings.

Recent research and publications analysis. Philosophical tradition of the dynamic
nature of law is now developed by I. Chestnov, V. Chetvernin, A. Polyakov, S. Maksimov,
A. Stovba and other Russian and Ukrainian philosophers. Significant experience in this
area belongs to the European representatives of the communicative paradigm. J. Austin in
the framework of communicative philosophy developed the theory of performative dis-
course. According to this theory, speech acts that have the character of an order, demands
or vows are not statements, but actions. H. Hart applied the theory of performative state-
ments to legal texts and discourses. Among the Russian scientists V. Ogleznev, J. Gryaznova,
J. Kupchenko are engaged in the problem of legal performative.

The Polish researcher E. Domanskaya notes that performativity is becoming a new
modern paradigm of cognition and methodology of science. The technique of performance
in art and its expressive possibilities are the subject of research by S. Kornev, P. Waibel,
S. Zizek, K. Malabu. Performance as an ontological space for the production of presence
and a special technique for provoking the corporeality of things is the subject of research
by V. Rybakov, H. Gumbrecht. At the same time, the question of the possibility of using the
performance tactics in the practice of reproduction of justice remains open. In this study,
performance is seen as a special way of being the law. The law-performance equips the
presence of a subject in it.

Paper objective. The purpose of the study is to analyze the legal reality in a format of
performance, which serves as an original tactic of actualization of law.
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Paper main body. If the communicative theory of law saw the effectiveness of law in
the language performative structures, the latter methodological experiments justify the use
of artistic practice of performance in the field of being and understanding of law. Text as
a form of being does not exhaust the essence of law. A multi-layer self-organized structure
of law needs more complex expression systems than representations. Such a system is
a performance. It provokes more and more possibilities of law, forms of its being.

The goal of the performance in modern philosophy and art is to get rid of the comments.
The goal of performance as a method of law is to rid the law of excessive semantic stabil-
ity and the dictates of values. The language and text of the law should be in the service of
the event, things and the body, and not vice versa. At first glance, the replacement of a le-
gal statement or verdict with an open event, as well as the replacement of a retired arbiter-
lawyer by a participant experiencing this event, make legal practice very far from legal
science and legal truth. However, the reproduced life event is closest to the thing that the
legal sciences call justice. Therefore, the degree of the presence of law in the reconstituted
situation should not be determined by interpretation and imposition of legal myths (norms
and precedents). Such a living justice can not be established by anyone. In the performance,
this justice is actualized from the event itself in the format of an open presence.

New ontological modus of law is a pure performance of its participants — the author
and the viewer. It generates an unexpected, but true justice, which can not be fixed without
depriving it of meaning. A new and new reset of the situation with the help of perfor-
mances can multiply legal justice in its performative corporeality. At the same time, legal
sentences, decisions, norms and interpretations that have frozen in their senses, contain
the law formally, but they are farther away from its actual presence in fact.

Conclusions of the research. Thus, the tactics of performance makes it possible to
demonstrate all the richness of forms, modes and meanings of law, to achieve the present
presence of the subject in law through a specific legal act. If communication is already
recognized as being, discourse is a series of events, and the performative utterance is an
action, then going beyond text and speech — into a diverse symbiosis of symbolic horizons,
that is, performance, means a fundamentally new way of being a right that is adequate to
modern reality.

Short Abstract for an article

Abstract. With the help of the performance as a structure-forming device and a way
of understanding the being of the subject, the ontological problem of legal presence can
be solved. The reality of the law which is built according to the interactive performance
model is able not only to open its initial or to acquire a new meaning but to have an ef-
fective impact on its participants — the subjects of law, including them in a single horizon
of being.

Keywords: dynamism of law, presence; performative; performance, inter-act; corpo-

rality of law.
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