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LAW AS A WAY OF MASTERING THE PAST:
TRUTH, JUSTICE, RECONCILIATION

The present essay explains law as a way of mastering the past in case of large-scale
human rights violations. On the example of the theory and practice of transitional justice,
such key strategies for mastering the past as truth, justice and reconciliation are viewed
as forms of mutual recognition. The very phenomenon of transitional justice is conceived
as a ’border situation’, which makes it possible to clarify the true nature of law as an
antithesis to violence and its fundamental connection with the peace.

Keywords: mastering the past; transitional justice; truth, justice; reconciliation;
recognition.

Introduction. Human beings exist in time, that’s why they are continuously
dealing with the past through the mechanisms of memory and forgetting. When the
past is connected with injustice, the law is the very first way of dealing with it. As
the australian philosopher A. Czarnota observes in this regard, ’law as a system of
norms and institutions is a mechanism of systematic memory and forgetting’ [ 1, p.
187]. However, the extraordinary nature of injustice paralyzes the usual mechanisms
of memory and forgetting. It is the sense in which the subtle remark by M. Blanchot
should be understood: ’A disaster always happens after it has happened’. A look at
the world history as the history of disasters is fairly common. Suffice it to recall
W. Benjamin’s famous description of the Angel of history: a squally wind from
heaven carries him into the future to which he turned his back, while the mountain
of debris rises to the sky before him [2, p. 257-258]. The problem is that the
disasters never remain buried under rubble. Massive human rights violations raise
questions not only about justice, but about the dealing with the past in general,
showing the limited abilities of law as the way of the interaction with time.

Thus, societies that are experiencing or have experienced large-scale human
rights violations as a result of dictatorship or a military conflict find themselves
between times and, probably, this state lasts as long as they correlate the ’space of
experience’ with the "horizon of expectations’ (in the terminology of R. Koselleck
[3, p. 255-275]), that is, master its own past. The phenomenon called transitive
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society has provoked the appearance of the concept and practice of transitional
justice. These transitional societies face not only the challenge of retributive justice,
but also the need to rehabilitate the victims and, above all, the challenge of a new
normative values formation. In this sense, we should agree with the thesis that not
only criminal law and procedure have the limited opportunities, but also the law in
general. The transitive justice with its institutional innovations tries to overcome
the limitations of law, linking the mastering of the past equally with the proclamation
of the truth, the establishing of justice and the reconciliation [4].

The analysis of basic publications shows that the transitional justice is
becoming more and more popular field of interdisciplinary studies from politics
and international law to psychology and philosophy of history. The only serious
study of transitional justice in Ukraine reveals the predominantly legal aspects of
that phenomenon [5]. The present essay aims to represent the approach of the
philosophy of law, i.e. it is structured around issue of nature of law. Recently, the
transitional justice has become the subject of philosophical and legal reflection of,
in particular, C. Corradetti, N. Eisikovits, D. Jacobs, C. Lawther, L. Moffett,
P. Hayner, who mainly view this phenomenon primarily as a special case of justice
as such, an exception that forces us to turn to an expanded concept of justice and
law [6; 7; 8; 9]. Contrary to this, this paper purposes to conceive the transitional
justice as a “border situation’, which makes it possible to clarify the true nature of
law.

Main matter. The transition to democracy and peace is accompanied by the
conflict between equally powerful moral intuitions, which appear in the key
dilemmas of transitive justicee — ’truth vs. justice’, ’justice vs. reconciliation’, and
’truth vs. reconciliation’. For instance, South African Truth and Reconciliation
Commission was forced to compromise "amnesty for truth’, and Spain transformed
to democracy through the *pact of forgetting’. However, these dilemmas are inherent
legal reality as such. But if in a stable democracy they can be minimized by using
legal institutions and traditions that define the priority of this or that interpretation,
in the transitional period the institutions, traditions and interpretative principles
themselves are in the process of formation [7]. Thus, the experience of transitive
societies and the practice of transitional justice are rather appropriate optics, which
allows you to see the underlying contradictions of law as such.

Before any painstaking attempts to understand the interdependence of the truth,
justice and reconciliation, even intuitively, they are perceived as the same way of
interaction with the world — one that can be designated as ’recognition’. French
philosopher P. Ricoeur’s reflections on fundamental philosophical theory of
recognition in his latest book are very interesting and fruitful in this sense. Trying
to follow the evolution of the human ability to recognize and be recognized the
philosopher considers the identification of objects in memory and judgment as the
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first form of recognition. Then he goes on with self-identification as confirmation
that we are subjects of our own experience, and then — to mutual recognition and
the ’state of peace’. According to the Ricoeur, finding somebody’s true identity
requires recognition of person’s abilities by others. Thus, the way of self-recognition
ends up in mutual recognition [10, p. 1-22]. Does not demand for identification
and proclamation of the truth about the past require the recognition-identification?
And is the establishment of justice connected with the establishment of the subject
of statements, actions, narration and responsibility? Finally, is the reconciliation
between people possible without mutual recognition? Is the mastering of the past
possible without going through this difficult path of recognition from the beginning
to the end?

The official and public proclamation of the truth should be the very first
requirement of the transitional society, because that enables the realization of almost
all subsequent strategies of dealing with the past can be realized. However, it is not
only the question of gaining knowledge of the relevant facts regarding the violations,
but even more the matter of finding appropriate ways to acknowledge them. The
truth is often known, but is not officially recognized. In such cases the issue is not
so much that of a lack of knowledge as of the refusal to acknowledge the known
facts. For the victims this is a redoubling of the basic violence, denial of their human
dignity. The trials and specially created truth commissions differ fundamentally in
the nature and degree of attention to victims. Commissions collect testimonies of
witnesses and victims and analyze all versions in order to clarify the nature of what
happened. Commissions provide opportunity for public hearings in which victims
could be heard and share the pain and suffering with the whole society. So, perhaps,
truth as acknowledgment is the most important for the victims’ psychological
recovery through the official recognition of their suffering. However, it is also able
to resist the revisionist claims and to fight impunity [9]. Finally, it is worth
mentioning that the most famous truth commission — South African Truth and
Reconciliation Commission (1995-2002) — worked with the motto *Truth — the
road to reconciliation’ [11].

The idea of truth as acknowledgment relates to the idea of restorative justice,
which is traditionally associated with transitional justice and in some sense opposed
retributive (punitive) notion of justice which first of all requires prosecution and
punishment. Truth commissions represent some moral compromise — sacrificing of
(retributive) justice [12]. However, is the example of transitional justice extraordinary?
Does it make us take a fresh look at the idea of justice itself? The essential relationship
between the justice and the restoration of the state of peace is the theme of P. Ricoeur’s
theory of justice. According to the philosopher, the sense of justice, that is rooted in
the pursuit of the good life and takes the most ascetic rational formulation in procedural
formalism, reaches the particular fullness only at the stage of the application of the
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rule to a specific situation. While teleological meaning of justice is the desire for
a good life, the deontological one is identified with the law, practical wisdom means
that situational judgment is aimed at strengthening social peace. The verdict of the
court, of course, does not guarantee reconciliation, because in order to reconcile the
parties should mutually recognize each other. But the verdict can achieve the immediate
objective of the court — to end the conflict, although the ultimate goal of justice still
remains the promotion of social peace. Without dwelling on this dream of peace that
is some kind of utopia’, philosopher traces the fate of the final act of judgment that
pays tribute to its final goal only when it is recognized not only by judges but also by
the public, victims and defendants. In particular, the measures of rehabilitation allow
the guilties to recover in the fullness of their legal capacity and performance of civic
duties [13, p. 133—145]. And finally, how to meet the needs of victims, who often
want firstly not to hear a sentence, but to talk about the events of the past, to be heard
and recognized. In other words, it is about the restorative justice — the justice, designed
to bring back the dignity of both victim and offender, restoring thus the public peace.

While we can and sometimes must require the truth and justice, we can only
speak about the reconciliation in the mode of desirability. However, it is the "horizon
of expectations’, which correlates with the ’space of experience’ of injustice. And
are the truth and justice possible without reconciliation, even in such modest version,
as it sets out in the final report of the South African Truth and Reconciliation
Commission: 'Reconciliation requires that all South Africans accept moral and
political responsibility for nurturing a culture of human rights and democracy within
which political and socio-economic conflicts are addressed both seriously and in
anon-violent manner’ [11]? After all, is not this the reconciliation with its own past,
or its mastering?

Conclusion. To sum up, mastering the past through the application of transitional
justice is an example that highlights some aspects of law, which are less obvious
in usual conditions. It seems the example of transitional justice is not an exception,
but rather an existential *border situation’ for law like death or extremely suffering
for people: such situations are extraordinary, but they highlight true nature of law,
deeply connected with peace.
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Camoxina H. 1., xanouoam opuouynux Hayx, acucmenm xagheopu gpinocogii
Hayionanvnozo opuouunozo ynieepcumemy imeni Apocnasa Myopoeo, Xapkis,
Yrpaina

IMPABO SIK CITIOCIb OCBO€HHSA MUHVYJIOI'O:
ITPABJIA, CIIPABEJJINBICTD, IIPUMUPEHHSA

IMocTranoBka nmpoduaemu. Icuyrouu y uaci, 1M0OUHA 0Cc6010€ Munyie nocmiino. Konu
JHC OCMAHHE NOG 'S3AHE 3 HECNPABEOIUBICTNIO, HAUNEPUIUM MEXAHIZMOM U020 ONPAYIOBANHS
cmae npaso. Pazom 3 mum npukiao nepexionux cycnicme, siki CmuKaomocsi 3 HeOOXioHic-
M0 ROOONANHS HACTIOKI8 MACUWMAOHUX NOPYULEHb NPAB TTOOUHU, OEMOHCPYE, U0 MOIC-
AUBOCMI MPAOUYIHUX NPABOBUX MEXAHIZMIB ) YbOMY CEeHCI € 00CUMb 0OMeNCeHUMU.
Ilpasocy0os nepexionozo nepiody 3 tio2o iIHCMUMYYIiUHUMU HOBAYIAMU NpazHe NoOoIaAmu
yi oomedicen s, no8 sA3yI0uu nepexio 00 0eMOKpamii ma Mupy 600HOUAC 3 KOHCMAMAYIEIO
npagou, BCMAaHOBILEHHAM CNPABEOIUBOC Md NPUMUPEHHSM.

AHaJi3 OCTaHHIX T0CTiAKeHb Ta myOaikauiii cgiouums npo me, wo meopis ma
NPAKMUKA MpaH3umMu8HO20 NPasocy00s OCIAHHIM 4acoM CMAld npeoMemom 8CediuH020
MIHCOUCYUNTIIHAPHO20 ocMucierts. Boonouac 3 ¢inocogcovro-npasosoi nepcnekmugu
hernomen npasocydos nepexiono2o nepiody po3isioaembCsi NePeSaAN’CHO K GUHAMOK, WO
BUMALAE CUMYAMUBHO20 POSUUPEHHS YAGIEHHS NPO NPaso i cnpasednugicms. Hamomicmo
METOK WI€l CTATTI € no21s10 Ha MPAH3UMUBHE NPABOCYOOsL PAOULe SIK HA «SPAHUYHY CU-
myayitoy, o 0038058€ NPOSACHUMU CRPABHCHIO NPUPOOY NPABA K AHMUME3U HACUTLCIEY
ma 1020 PyHOaAMeHMANbHUL 36 SI30K 3 MUPOM.
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Buxnaan ocHoBHOTo Matepiay. /lepexio 0o demoxpamii ma cmamy mupy cynpoeo-
02HCYEMBCAL KAHOUOBUMU OULEMAMU MPAHZUMUBHO20 NPABOCYOOS. «NPABOA VS. CRPABEOI-
BICMbY, «CAPABEONUBICING VS. NPUMUPEHHA», «Npasoa vs. npumupennsy. Ipumamvanni
Nnpasosiil peaibHOCMI K MAKIl, y nepiod mpanumy yi Ouiemu 3a20CmpIoomscsl, 0CKilb-
KI MexaHizmu ix nom aKuieHHst, npUcymui y cmadinoHii demoxpamii, mym cami nepebyea-
fomb Ha cmaoii popmysanus. Tomy npasocydos nepexionozo nepiody nos sizye nepexio 0o
OeMoKpamii ma mMupy 600HOYAC i3 KOHCMAMAYIE NPAsoU, CMAHOBIEHHAM CAPABE)IU-
80CMI MA NPUMUPEHHSM.

Ilpasoa, cnpasednusicmo i NpUMUPEHHs HABIMb THMYITNUEHO CRPULLMAIOMBCA K Qop-
MU €OUHO20 CnOcoOy 00X00xCceHtsl 31 CGIMOM, W0 Modce OYMu NO3HAYEHUU MePMIHOM
CBU3HAHHAY, AKULL HAOYBAE PIZHUX CMUCIOBUX GIOMIHKIE 3ANIENHCHO 810 MO20, YUl 3ACMOCO-
8YI0Mb 11020 00 NPeoMemis, 00 cebe Ui 00 83AEMHO20 GIOHOULCHHSL MIIC T00bMU. Bumozea
8UABIEHHA | NPO2ONOUEHHA NPABOU NPO NOOLI MUHYI020 BUABTAEMbCA BUMO20H0 BUSHAHHSL-
idenmucixayii, 6cMano6IeHHs CNPABEOIUBOCMI NO8 SI3aHe 13 CIMAHOBNIEHHAM Cy0 ekma
BUCTOGNIIOBAHHS, i, ONOBIOT MA 8IONOBIOATLHOCI (CAMOBUZHAHHAM), A NPUMUPEHHS — I3
B3AEMHUM BUZHAHHAM.

Oqgiyitine i nybaiune npozonrouients npagou Mac Oymu Hatnepuion UMo20i0 nepe-
XiOHO020 CYCninbCcmed, no3asK MiNbKU il BUKOHAHHSL 1l YMOJICTUBTIOE peaizayilo npakmuy-
HO 8CIX NOOAbUUX cmpameziil 00X00#ceH s 3 MUHYIUM. 1Ipu ybomy npasoa mym oxonaoe
He e 3HaHH NPo OKpemi ghakmu, ane i ycei0OMIeHHA NPUYUH, HACTIOKI8 ma npupoou
moeo, wo 8i00YIocs. Y Konmekcmi mpan3umueHo2o npagocyoos npasoa cghoKycosana Ha
BUKPUMMI HCOPCIMOKOCE NONEPEOHbO2O PedcUuMy i KoHghnikmis, wo 8iooynucs. Qonax ye
He uwe npooiema OmpuMAanHs 3HAHH NPo 8ION0GIOHI (hakmu nopyuiens, aie, Oilbuiow
MIpPOI0, Ye NUMAHHI 3HAXOOHCEHH NPUIHAMHUX WLTAXI8 iX niomeepocenus. Yu e naii-
OinbuLe 3HaYeHHs1 NPasoad 1K NIOMBEEPOIICEHHSL MAE OIS NCUXONO2IYHO20 BIOHOBIEHHSL JCEPMa,
AKI npazHyms 0Qiyitino2o 8U3HaKHs IXHIX cmpadicoans. Pazom 3 mum éona maxooic 30am-
HA RPOMUCMOAMU PEGIZIOHICMCHKUM NPEMEH3ISAM I 00pOomucs 3 6e3KapHicmio.

3 ioeeto npasou sk niomeepodceHts Cnie8IOHOCUMbCA i0est CNPABeOIUBOCI SIK GU3HA-
HHS THWUX JTH00ell MAKUMU CAMUMU HOCIAMU npasdu ma 2ionocmi. Pazom npasoa sax nio-
MBepOdNCeHH sl | CNPABeONUBICb K GUHAHHS YMEOPIOIOMb (hyHOamenm idel 6IOHO6II0-
BANILHOI CNPABEONUBOCIII, 3 KOO MPAOUYILIHO NOB SA3VI0Mb NPABOCYO0sl NePeXiOH02o ne-
Pio0y i AKa y neeHomy cenci npomucmoims pempudymueHoMy HOHAMMIO CHPABEOIUBOCHII,
Wo suUMazae nepedycim KpUMIHAIbHO20 nNepeciioy8ants i nokapanus. Bionosnosanvhe
npasocyo0ost HAMoMicmeb NOKIUKAHE GIOHOBUMU 2IOHICNb K Jicepmes, MAK i 3104UHYIS,
BIOHOBUBUIU, MAKUM YUHOM, CYCHITbHULL MUP.

AKyo npasou i cnpageoau8oCcmi Mu Moxcemo, a iIHKOAU U 30008 3aHi, 6UMAzamu, mo
PO NPUMUPEHHSA MOXCHA 2080PUMU uLe 8 MOOYCI baxcanocmi. Ymim, came 60HO 8uA6-
JISIEMBCA MUM «20PUSOHIMOM OHIKYB8AHbY, 3 AKUM CNIGGIOHOCUMBCSA «NPOCMIP 00CBIOY»
Hecnpaseonusocmi. Ta il yu MONCIUBL NPasoa i cnpagedIusicms 6e3 npumupents, 600ail
Y MaKitl CKpOMHIlL 11020 8epCii, AKY 8UKAADEHO Y NiOCYMKOGill 0onoesiodi Ilisdennoappurarn-
covkoi Komicii npagou i npumupenns: «npumupents nepedoadac, wo yci scumeni Iligoen-
HOl Agppuxu bepymov Ha cebe MOPANbHY [ NOTIMUYHY 8I0N0GIOANIbHICIb 34 GUXOBAHHSL
KYIbmypu npas io0uHu i 0eMoKpamii, 8 pamkax sKoi noIimuyHi ma coyiaibHO-eKOHOMIY-
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HI KOHGQAIKMU SUPTUYIOMbCSL Y MUPHULL CROCion? 3pewmoro, xiba He tioemvbcs mym npo
NPUMUPEHHS NePedYCiM i3 BILACHUM MUHYAUM, AOO 11020 OCB0EHHSA?

BucnoBku. OcsoeHms Munynozo uepes 3acmocy8ants Mexamizmie npagocyodos nepe-
XIOHO020 nepiody BUABNAEMbCA He BUHAMKOM i3 3d2AIbHO20 NPABUILd, 4 «2PAHUYHOIO CUMY-
ayieroy, AKa 003680JI5€ NPOIUMU C8IMLO HA CNPABIICHIO NPUPOOY NPABA K AHMUMe3U Ha-
cunbemey i 1020 PyHOAMEeHMANbHULL 36 130K 3 MUPOM.

KopoTtka aHoTauist 10 ¢TaTTi. ¥ oaniii cmammi npago po3ymicmscs sIK cnocio 0ceo-
EHHSL MUHYII020 8 PA3i MACWMAOHUX nopyuiens npas iroounu. Ha npukiadi meopii i npax-
MUKW RPAsocyd0st NePexiono2o nepiody maki Kiouoei cmpamezii 0C60EHHSL MUHYILO2O0, K
KOHcmamayis npasou, 6CMAHO8IEeHHs CRPABEOIUBOCHT MA NPUMUPEHHS PO32TIA0AIOMbCA
K hopmu 83aemuoco eusnanu. Camuil heHoMer MPaAH3UMUBHO20 NPABOCYOOsL MUCTUNb-
€5 SIK «SPAHUYMHA CUMYAYIsLy, Wo 0036015€ NPOSACHUMU CAPABICHIO NPUPOJY Npasd siK
aHmumesu HaAcuIbCmay i tlo2o QyHOAMeHmanbHull 38 930K 3 MUPOM.

Kuaro4oBi ciioBa: oceoenns munynozo, npasocyoods nepexiono2o nepiooy;, npagoda;
Cnpageousicmy, RPUMUPEHHS, GUSHANHA.

Camoxuna H. U., kanouoam opuduyeckux HayK, accucmenm xageopwl ¢huioco-
¢uu Hayuonanvrnozo ropuouueckoeo ynusepcumema umenu Apociasa Myopoeo,
Xapvros, YVkpauna

ITPABO KAK CITIOCOBb OCBOEHMS ITPOLIJVIOT O:
ITPABJIA, CHPABEJJINBOCTDH, IPUMHWPEHUE

B oannoii cmamve npago nonumaemcs Kak cnocob 0C8oeHUst NPOULLO20 8 CAyude
MacumabHuix Hapyuwenull npas yerosexa. Ha npumepe meopuu u npaxmuxu npagocyoust
nepexo0H020 nepuoda maxue Kiodesble Cmpameuu 0C60eHUs. NPOULIO20 KaK KOHCMama-
Yus nPAasobl, YCMAHOBIEHUE CAPABEOIUBOCIU U NPUMUPEHUE PACCMAMPUBAIOMCIL KAK
Gopmut 63aumnoco npusnanus. Cam dice heHomeH MpaH3UmueHO20 NPAgoCyOuUst MbLCIUMCSL
KAK «NOSPAHUYHASL CUMYAYUsL», KOMOPAsl NO360Asem NPOSCHUMb NOOIUHHYIO NPUPOOY
npasa Kax AaHMumesuca HAcUIUio u €20 HYHOAMeHMAIbHYIO CE53b C MUPOM.

KuroueBblie ci10Ba: 0c8oeHUe NPOULIO20; NPABoCcyoue nepexoOH020 nepuood, npasod,
CIPaseonuBoCnb, NPUMUpenue, NPUHaHue.
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