VJIK 340.12

FO. B. Mensixosa, kanaunat Gpuiaocopckux HaykK, JOLEHT

METOI JAEKOHCTPYKIIMU B HAPPALIUN
N UHTEPHHPETALIUU ITPABA

B cmamuve obocnosvisaemcs yenecoobpasnocms omxooa om 0e0yKmueHO-HOMON02U-
YeCK020 NOBECMBOBAHUSL U OOBACHEHUS. NPABA 8 CMOPOHY MPAHCEPECCUU NPABOBLIX CMbICIO8
U (hopMUpOBaAHUS MEMANPABOBO20 NPOCMPAHCMEA Yepe3 Happamuenblil Ouckypce. Teope-
muyecKu 000CHOBbIBACM S HEOOXOOUMOCHb PACTPOCMPAHEHUS NPUHYUNOE OEKOHCIPYK-
yuu, NOCMCMPYKMYyPAIUIMA U CUHEPSEMUKU HA NPABOSYIO PEANIbHOCHb 8 YEISX CO2NACO-
B8AHHOCMU CNOCOD08 DLIMUL NOZUMUBHO20 NPABA U XAOMUUHO20 UHGOPMAYUOHHO20
npOCMPAHCMEa NOCMMOOEPHA.

Knrouesvle cnosa: nappamugnulii OUCKYPC, MEMANPABO, OUHAMUIM NPABA, MeNeCHOCHb
npasa, UHMepPmeKCmyaibHOCmb, UHGOPMAYUOHHO-KOMMYHUKAMUBHOE NPOCMPAHCINGO,
OEKOHCMPYKYUSL.

Hogeiimne conmo-rymManuTapHble 1 CEMUOTUYECKUE TEHICHIINU TPeodpa3oBa-
HUS SI3BIKOBBIX TPOIMOB OT TIOBECTBOBAHMS K TUCKYPCY 3HAUUTENHHO BIMSIIOT Ha
CEMaHTHKY U T€PMEHEBTHUKY IpaBa. [locTMOIepHHU3M BBISBUI I€KOHCTPYKTHBHBIC
BO3MOXKHOCTH ITPABOBOT'0 HappaTHBa, MO3BOJISAIONINE OLIYTUTh TEJIECHOCTD MPaBa.
XapakTepHOl 0COOCHHOCTHIO IEKOHCTPYKTUBHOM MHTEPITPETAIINH TTPaBa SBIISETCS
CMEIIIEHNE CMBICIIOTBOPYECKOM HHUITMATUBBI OT aBTOPA FOPUINUECKON HOPMBI K e¢
MIPUMEHUTEITIO — HETIOCPEICTBEHHOMY YYaCTHUKY JIHUCKYypCa.

Oco0yto akmyanvrocms Ha 3TOM (HOHE IPUOOPETAIOT TPOOIEMBI TEPMEHEBTH-
YECKUX BO3MOKHOCTEH MPpaBa B BUPTYaTbHOM MUPE KOMMYHHKAIIUH, & TAKXKE €TO
ONITUMAITLHOU SI3BIKOBOH (hOpMAaTTU3aIK Ha Pa3IMUHBIX ATAIaX MPaBOIPHUMEHEHHSI.
1o 3arparuBaet Ooee MacITabHYO TPOOIEMy CMBICIIA TpaBa Kak TakoBOro. Mup
U7 U MUD COIMANIbHBIX CBSI3€H CYIIECTBYIOT CETO/IHS MMOCPEICTBOM KOMMYHHKA-
L[MU U TI0 €€ MPUHIIUIIAM. DTO JJAJIEeKO He BCET/1a MPUBOIUT K TUATIOTY, KOHCEHCYCY
1 IOTOBOPY, HO 4acTO — K HEMPUMHUPUMOMY JUCCOHAHCY U AecTpykiuu. [Toatomy
B 3HAUUTEJILHON CTENECHU AKMYaIbHbIM TIPEICTABISAETCS CEro/IHS MOUCK HOBBIX
CMBICJIOB 1 OOOCHOBaHUH TIpaBa JiIsl CyObekTa HH()OPMAITMOHHO-KOMMYHHKATHB-
HOTO OBITHS.

I]envro nanHOTO HCCIENOBaHUs SABISIETCS 00OCHOBaHHE HEOOXOIUMOCTH Jie-
KOHCTPYKITHH PEUEBBIX U TEKCTOBBIX CTPYKTYp MIPaBa Ha MPHHIIUTIAX TUCKYPCUBHOM
KOMMYHHKAINU, UHTEPCYObEKTUBU3MA U CMBICIIOBOU KpearuBHOCTH. OIHOM U3
3a/lad Ha MyTH K 2TOH IeJIU MPEACTABISAETCS aHAIN3 y)Ke HapaOOTaHHBIX B JIUTe-
patrype U UCTOpHOrpapuy MPUHIIUIIOB TPOTOJIOTUU U JEKOHCTPYKIUH ISl TIPU-
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MEHEHUS UX B IIPaBOBOM HAPPATUBE B HAJEXK]IE NOKOJIEOATh MO3UTUBUCTCKHE Ka-
HOHBI IOPUUYECKOrO [TOBECTBOBAHMS. 3aaueii UCCIIEI0BAHUs SIBISETCS TAKXKe
IIOMCK M aHaJM3 OHTOJIOTMYECKUX U METOAOJIOIMYECKUX OCHOBAHUM ISl HOBBIX
CMBICJIOB IIpaBa B YCJIOBUSX JMHAMUYHOTO Xa0ca.

Ananu3z nocneonux ucciedo8anuil u nyoauKayuil CBUIETENbCTBYET, UTO CIIe-
[UaJIbHBIE TPOOJIEMBI CTPYKTYPUPOBAHUS U UHTEPIIPETALMH MTPABOBBIX TEKCTOB,
CBsI3aHHbIE ¢ AeMudosoruzanueil mpasa B JUCKypce, 0 CUX MOp HE HalUIM OT-
KJIMKa B puiI0CcoPCKO-MpaBoBOM auTeparype. Boixon Ha npoliemMy MpaBoBOIro
HappaTHBa B JAHHOM HCCIIEIOBAHUN OCYILIECTBIISIETCS YepE3 JINTEPATYPHYIO CEMU-
otuky (LI. Tonopos, H. ®@areeBa, M. Poiknun), ctpykrypanusm (P. baprt, B. benbs-
MuH, M. SIMnonbckuid, Y. 9K0), a Takke €BpONEHCKHUI JTEKOHCTPYKTUBU3M, Y/ie-
JISBIIWMA BHUMaHUE 0COOCHHOCTSM ObITHS Bemel B mpoctpancTBe peun (K. Hep-
puna, XK. baraii, II. Pukep), B ToM uuncie yepe3 TPOIMOJIOTrHI0 UCTOPUUECKOTO
HapparuBa X. Yaiita. B nensx coOcTBeHHO 000CHOBaHMS TEXHUKHU TUCKYPCHUBHO-
r0o HappaTHUBa MpUBJeYeHbl paboThl o MeTonoaoruu uctopuu (b. Kpoue, A. IIpon-
mreitH, M. biok), dunocodun aexoncrpykiuu (M. dyxko, B. [Togopora, M. Xaii-
nerrep), crpykrypanmusmy (O. @peiinenodepr, 0. Menamen), dunocodpun mpasa
(B. Peunuikuii, B. bapanos).

H3noocenue ocnoenozo mamepuana. 110cTcTpyKTypanucTCKUN MOAXOM K IIpa-
BOBOMY [TOBECTBOBAHHUIO MIO3BOJISIET BBISIBUTH CLIOCOOBI (PYHKLIIMOHUPOBAHUS ITUCh-
Ma U IPOU3BOJCTBA CMBICIIOB, @ TAK)KE JOCTUYb MOHUMAHHUS TOTO, YTO CMBICII
IIpaBa He 3aJaBaeM €ro IparMaTuyHO-IIO3UTUBUCTCKUM KPUTEPUEM U JaXKe HE
CBOAMM K OECKOHEYHOMY MHOXECTBY MHIMBHyaJbHBIX CMBICIOB. OH BO3HUKAET
B CaMOM Tpoliecce pedepeHIH IMIUPUIECKUX COOBITHI, Oosee TOro, COBNaaaeT
¢ camuM ero nouckoM. CienoBareiabHO, CIIPaBEAJIMBOCTh €CTh TPAHCIPECCUS —
BEYHOE CTaHOBJICHHE.

I'epmeHeBTHKO-(PEHOMEHOIOTMUECKUI aHaIN3 MIPABOBBIX TEKCTOB (HOPMATHB-
HBIX MaTe€pHaJiOB, 3aKOHOB, MAaTepUAJIOB Cy1e0OHOM MPAKTUKN U MaTepHAaIOB Cle-
CTBUS1) [TO3BOJIIET TOBOPUTH O HUX KAK O IOPUIUYECKOM METATEKCTEe B 3HAUEHUU
OTKPBITOTO IIEHTOHHOTO 3HAKOBOT'O MPOCTPAHCTBA, OOPAIIEHHOTO K IMI00aIbHOMY
OMbBITY U TPAAULMHU MeTanpasa. McToiakoBaHue U MOHMMaHUE METanpaBa OCyllle-
CTBMMO IPHU MOMOIIH TPOIMOJIOTUYECKONW TEOpUHU AUCKypca. Tpormonorus ecTh
HMHCTPYMEHT aHajn3a U OCMbICiIeHus (aKkTOB, 00pa30B, MOHATUI U CBA3EH MEXKIY
HUMH, KOTOPbIE CIIy’KaT 3HaKaMM PEaJIbHOCTH, PENPE3EHTUPYEMOIl B HappaTHBeE.
B cBoro ouepenp, TpONonoOryusi MpaBoBOro TEKCTA €CThb METOAOJIOIHS TIOHUMAHHUS
IOPUAMYECKOM CUTYaIlH U JIOTUKA YCTAHOBIICHUS FOPUIUUECKOH CIIPaBEeIIMBOCTH
B KOHTEKCTE MPaBOBOrO HapparuBa. Eciu jerusm meitajics clienarb 3TO MpH Io-
MOIIY KPUTHYHO-HOMOJIOTHYECKOTO aHAIN3a, TO HHTEPCYOBEKTHBHU3M — TOCPE/I-
CTBOM HappaTUBHOTO Juckypca. IIpu 3ToM yxox oT AeTepMUHUPOBAHHOM IOBE-
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CTBOBATEJIILHOCTH, KOHIENTYAJIbHOCTH, KOHCTPYKTUBU3MA U CTEPEOTUIIHOCTHU
IPO3UT IOPUIMYECKOMY HappaTUBy yTPaToi ero ohunaibHO-IPaBOBOTO XapaKTe-
pa U JETUTUMHOCTH, IIOCKOJIBKY B I10JI€ FOPHINYECKOTO HAppaTHBa POJIb HE3bI0Ie-
MO MepBI CIIPaBEIIMBOCTH BBIIIOJIHAET 3aKOH.

B npaBoBoi peanbHOCTH BEPAUKT IPABOCYAUS OCTAHABIMBAET JUCKYPC CIIpa-
BEUINBOCTH, @ BMECTE C HUM U CTAHOBJIEHUE CMBICIOBOIO 110J1s1. OfHAKO ITpaBoBas
CHUTYyaIHs IPOIOJDKAET pa3BuBaThes. He cTosT Ha MecTe cOOBITHS, CBEACHUS U MHE-
HUS O HUX CyOBEKTOB, UX 3HAYEHUE, OLIEHKA, 3HAUMMOCTb M, HAKOHEL, [IPaBOBast
peanbHOCTh, caMy 3aKOHBI. Llenecoobpa3Ho TiaTenbHOe UCCIeIOBaHUE OTHOILICHUI
MEX]y CIIOCOOOM 3aBEpIIECHUS TOBECTBOBAHUS U BOZMOYKHOCTSIMH CMBICIO00pa-
30BaHMA B HEM. B COBpeMEHHOM TPOIMOIIOTuy Mporpecc u (puHaIu3M 3aMeIarTcs
IIPOLECCYAIBHOCTBIO, KOHCTPYKTUBU3M — XaOTHYHOM JEKOHCTPYKLMEH, KOHELl —
KPU3UCOM B 3HaYEHUU HECKOHYAEMOIO MEpexojia, a JeTePMUHHUCTCKOE OObsACHe-
HUE — JUCKYCCUOHHBIM pa3HoiacueM (rosuiorom). [Ipu 3Tom TexHUKON NoHUMa-
HUs B KOMMYHUKATUBHOU PEaIbHOCTH IIPaBa BBICTYIIA€T UMEHHO JUCKYPC; OH K€
rapaHTUPYyeET MIPaBOBYIO CIPABEUIMBOCTD IIPH YCIOBUU HE3aBUCUMOTO JOTOBOPA.

Tpononornyeckn UMEHHO Maoc HUUEM He KOPPEKTUPYEMOM, O€3CTEPEOTHITHOM
MHTEPIIPETALNH TI03BOJISIET OCBOOOANTHCS OT BIHMSHUS KOHIIA (CIOXKETHOTO (prHama),
TO €CTh OT 00yCJIOBIEHHOCTH. HeOXKu1aHHOCTD pe3ybTara — BMECTO MPUOIMKESHUS
oxuiaeMoro. OHTOJIOTMYECKHE KOHTAKTHI € IPOLIBIM M OyAyIINUM, 1eHCTBUTEb-
HBIM U JIOJDKHBIM, MOTUBaMH M TIOCJIEACTBUSIMU, OOBUHEHUSIMHU U ONPaBAAHUSIMHU
IIPOUCXOJAT B OTKPBITOM JIOCTYIIE€ JUCKYpPCUBHOIO Happarusa. CTparerus UHTep-
IpeTaropa JOJKHA OPUEHTHPOBATh Ha KPUTHKY KaK OOBUHEHHIA, TaK U ONPaBIaHUH,
Ha KOHTPACT MX apryMeHTanuu. IMeHHO TeKCTyallbHbIe apTUKYJISALMH CIIOCOOHbI
3aJaTh JIOTUKY MHTEPIPETALUH IIPABOBOro Tekcta. HoBasg panmoHanbHOCTH 3a-
KJIIOUEHA B CAMOW TEXHOJIOTMU MHTEPIIPETALUU COOBITHI MTOCPEACTBOM MHOIO-
CTOPOHHETO IUCKYpCa 3aMHTEPECOBAHHBIX U HE3aUHTEPECOBAaHHBIX JIHL. PUKCH-
pyemblii popMaIbHO KOHGIIMKT apryMEHTOB U TOYEK 3pEHUsI 00pa3yeT OTKPbITHII
Y JUHAMUYHBIM MeTaHApPPaTUB, IPOAYKTUBHBIN B OTHOLIEHUH CMBICIIOB.

Happarusnas npuposa cyne0HOro mpuroBopa He TelecHa 1o cBoei cytu. Ilpu-
TOBOP €CTh COOBITHE OBEPXHOCTHU — (hOpPMAIN30BAHHOE MIEPEINICTEHNE CYKACHUI
10 aJIropuTMaM 3akoHa (ocobas Tponosorus). Ha nmuke pokoBoil napagoxcalib-
HOCTHU IPOTUBOCTOSAT JAPYT APYTY JABa BUAA HappaTUBa-IpUroBopa: OOBUHEHUE
U OIIPaBIaHUE KAK HECOBMECTUMBIE U B3aHMOUCKIIIOUAIOIINE PE3YJIbTAThl IIPABO-
cynusi. IMEHHO OHM BIIEKYT OXKUAACMYIO TEJIECHOCTD IIPaBa U SABJISIKOTCS TAPAHTHU-
eil npaBonpuMeHeHus1. OJJHaKO P 3TOM «OOBHHEHHE» U «OIPaBIaHUE» — 10 CYTH
MIPOCTO YTBEPKACHUS. TakuM 00pa3zoM, OCPETHUKOM MEKITY COOBITUSIMU, KOTOpPBIE
y’K€ TIPOU30LUIA U HE TOBTOPSTCS, U COOBITUAMH, KOTOPbIE CTAaHYT peaKiueit
MIPABOCY/IUS HA HUX (CAHKLMS WK OIIPAaBJaHUE), BJSETCS HAppaTUB-IIPUTOBOD.
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Heob6xoaumo B ouepenHoii pa3 npusHath npasoty Il. Pukepa otHocuTenbHo
TOTO, YTO MPABO OCYIIECTBIISIETCS B IPOCTPAHCTBE si3bIKa [ 1]. OHaKo B TO Bpemst
KaK COBPEMEHHBIN JUTEPAaTypPHBI U COLMAIBHBIA JUCKYPCHI IPETEHAYIOT Ha
cBOOONY U IUTIOPANIU3M, IOPUAUYECKHUI IPUTOBOP, HEOOPATUMO pelas CyabObI
Joziei, TpedyeT cTporoit oqHo3HayHOCTH. Ha 3TOM (poHEe npoTHBOpEYNBBIM IIPE-
CTaBJISI€TCS COOTHOILIEHUE JIByX PE€aJIbHOCTEH: IPAaBOBOM peaIbHOCTHU IUCKYypca
U peajbHOCTU UCIIOJIHEHUS IPUTOBOpa, 00€ U3 KOTOPHIX SABISAIOTCA HEOThEMJIe-
MBIMH dTanaMu mnpaBocyaus. [JIuckypc — 3aTAHYBUIMNCS KPU3UC, CMBICIOBAs
Tpancrpeccus. [IpuroBop — HeoOpaTuMblil puHaI, KylnbMUuHaLUs UHTpUru. Cu-
HepreTuyeckas JOoTMKa OTKPBITOI0, HEJIMHEWHOr0 JAMCKypca MpaBa — IPOTUB
JMaJIEKTUYECKON JIOTUKH HOMOJIOTMYECKOTO TIOBECTBOBAHUS (TUIIOTE3a — AUCIIO-
3UIUS — CAHKIIHSA).

dopmManu3M MO3UTUBHOTO MpaBa («OyKBa 3aKOHA») TPOTIOJOTUYECKU U KOHB-
IOHKTYPHO 00yCJIaBIUBaeT JIETUTUMHBIN pUroBop. OIHAKO JETUTUMHOCTH TOpa3-
710 YK€ CIIPaBEAJIMBOCTH KaK TAKOBOM. YIOBJIETBOPUTH TPEOOBAHUS CIIPABEIIIMBO-
CTH — BOBCE HE 03HAYaeT BHIHECTU OOBUHUTEIbHBIN MM ONpaBAaTENIbHBIA MpU-
roop. Yacto 3HaueHME M 3HAK HE COBIAJAIOT. Jleraau3upyronmi KOMMEHTapun
YMEPTBIIIET CMBICH (paKTa, KOTOPbI KOMMeHTHpyeTcs. HekommeHnTupyemas ke
¢bparmeHTapHas MoApoOHOCTH AENAET ITOT MUP HEMOJIHBIM, YeM aKTHUBU3UPYET
CO3HAHME MHTEPIPETATOPA, OTKPHIBAECT U PACIUUPSET TOPU3OHT €TI0 IOHUMAaHMS.

MexaHu3M NpaBOBOTO CMBICIO00PAa30BaHuUs 3allyCKAETCs B XOJI€ COMOCTAaB-
JICHUS. B OJHOM IOPUAMYECKOM HappaTHBE CyObEKTHBHO-CBUACTEIBCKUX, MPO-
TOKOJIMPYIOLMX, HOPMATUBHBIX U UHTEPIPETUPYIOLINX TEKCTOB, a TAK)KE HacJa-
MBaHUs ONPEENIEHHBIX (DAKTOB, X OLEHOK U TojkoBaHui. [Ipu cnBurax, cros-
KHOBEHMSAX M HACJIOECHHUAX MPOTHUBOPEUMBBIX MHTEPTEKCTYaJIbHBIX PSAJAOB
IIPOUCXOAUT MEPLIAHKUE ITPABOBOM CIIPaBEJIMBOCTH — FTApPMOHUYHOTO U aJIeKBaT-
HOTO JIOJDKeHCTBOBaHMS. Kakplii (hparMeHT npaBoBOro rUIEpTEKCTa, OKa3bIBa-
SCh BKJIIOYCHHBIM B LIEIYIO CETh TEKCTOB, CO3IaHHBIX 10 HETO WJIU IapaJIIEIbHO
C HUM, NPUOOPETAET BU3yaJIbHOE MHOTOMEPHOE MPOUYTEHHUE, CTAHOBSCH, 110 BbI-
paxeHuto Y. DKo, MyJbTUCEKBEHIIUAIBHBIM [2, C. 6], I€KOHCTPYKTUBHBIM. Pac-
CEMBAHME CMbICIIA U CTPYKTYPbI THUIIEPTEKCTA OPUEHTHUPOBAHbI HA (hOpMUpPOBaHHE
METacO3HaHUs, KOTOpoe Obl yPaBHUBAJIO M MPUMHUPSIIO B OAHOM IT100aIbHOM
MIPOCTPAHCTBE UHTEPIIPETAMH MHOTUX aBTOPOB U TOJIKOBATEJIEH — yUaCTHUKOB
MIPaBOBOW PEaNbHOCTH, NMPEAOCTABISASL UM BOJBHBINA (POKYC MPABOBOTO 3pEHHUS,
nyTel U cnoco0OB MOHUMAaHUS TPaBa.

B ropucnpyaeniu o3HagaemMoe, Wi UCXOHbIE (PAKTUUECKUE MaTepHaIbl Jea,
MIOJTy4aeT OLIEHKY U CMBICI B pe3yJIbTaTe HaJOKEHHsI Ha HEr0 yCTONYUBBIX (hopMa-
JM30BaHHbBIX HAMMEHOBaHUI. ITOroM Takoro no3UTUBHOIO HAJIOKEHUSI CTAHOBUT-
Csl FopUAnYecKas KBaTU(UKAIMs TOTO WIM HHOTO (paKTa KaK COOTBETCTBHSI HOpME
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WU OTKJIOHEHHUs OT Hee. CoracHO )K€ MOCTHEKIACCHYECKOM TEOPUH TOHUMAaHUS
MpaBa yTpara OJJHO3HAYHON CBS3H MEXKIY 03Ha4YaeMbIM ((haKTOM) U O3HAYAFOIIHM
(HOpMO#) CTUMYIHPYET CTAHOBJICHHE CaMOro Tenoca mpasa. OTcrofa BO3HUKAET
HOBBII 00pa3 Mpasa: MpaBo — HE KaK OrpaHUYEHUE, a KaKk BO3MOXHOCTh. CieoBa-
TeNbHO, (P PEeKT nmpaBopPUMEHEHHUSI Bce 00JIee 3aBUCUT OT IHUPOTHI TOPU3OHTA
HMHTEpIpeTaIi IPABOBOIO HAPPATHBA.

BrionHe oueBUIHBIME SBISIOTCS CETOAHS TaKHe CBOMCTBA MH(OPMAIIMOHHO-
KOMYHUKAaTHUBHOMU CpeJibl U €€ CyObeKTOB, KAK aHOHUMHOCTb, CIIOHTaHHAasi OpPUEH-
TUPOBAHHOCTH, CAMOJIOCTATOYHOCTH, CAMOLIETILHOCTH (B ce0€ 11€71h), TOBEPXHOCT-
HOCTb, HEyCTOMYMBOCTh NO3UIIMU. BCe 3TO B 3HAUUTENBHON CTENEHU 3aTPYAHSIET
BO3MOXHOCTh PallMOHAJIIBHOTO PEryIUpPOBaHUs, CUCTEMATU3alMN U TIPUBJICUEHUS
K OTBETCTBEHHOCTH YYaCTHUKOB KOMMYHHMKauuu. Tak, o mHenuto 0. Menamen,
KOMMYHHKAITUSI UMEET CBOMCTBA CAMOIIOPOXKICHHU S, CAMOOPTaHU3AIUHN U caMOopa3-
BuUTHs (ayTonoiie3uc). He Jroau oCcyecTBIsIOT KOMMYHHUKAIIMIO, HO KOMMYHHUKA-
11 OCYIIECTBIISICT caMa ce0s. 3auacTyro oHa 6eccyObeKTHA, aOCOMIOTHO HEPAIO-
HaJbHA. BHYTpY KOMMYHHKAaTUBHOM CHCTEMBI MOTYT 00Pa30BBIBATHCS JIHIIB 1LIETIe-
OpUEHTHPOBaHHbIE 3MU30/b! [3, c. 16—17].

Hert Hukakoil HacTOATEIbHON HEOOXOJUMOCTH CUUTATh CTPEMJICHUE K KOH-
ceHcycy Oosee XapaKTepHBIM [ KOMMYHUKAIIUH, HEXXEIU CTPEMIICHUE K KOH-
¢bnukTy. B Takom ciyuyae paccMaTpuBaeMble KauecTBa JEKOHCTPYKTUBHO-UH(OP-
MAaIMOHHOM CPeIbl CBUACTEIBCTBYIOT O HEMPEOJOJIMMON Ha CETOHAIIHUHN ICHb
MPONACTU MEXK]ly HEI0 U PETYISITUBHOM CUCTEMOU MpaBa B LIEHHOCTHOM, OHTO-
JIOTMYECKOM, THOCEO0JIOTMUECKOM U TEPMEHEBTUYECKOM cMbIciax. CeTeBas J0ru-
Ka MTH(GOPMAIIMOHHOT'O IPOCTPAHCTBA TPEOYET CYIIECTBEHHOIO N3MEHEHUSI CMBIC-
na npasa. OT mpaBOBOM TEOPUH CETOAHS TpeOyeTCsl MaKCUMalbHasi MOOMIBHOCTD
Y KPEaTUBHOCTh, A0COTIOTHASI OPUEHTAIUS HA PealbHOCTh, IPAKTHUKY, CBHICTEIb-
cTBO. OCHOBHAas *e (PyHKIIMS HCTOUYHUKA WU CBUIETENLCTBA 3aKITFOUAETCS B €r0
OecpuCTPaCTHOM CaMOTOBOPEHUHU B XOJI€ YMEJIO OPraHM30BaHHOTO MPABOBOTO
JMCKypca.

PedopmupoBanue mpaBoBOi CUCTEMBI HIMEET TCHICHIIUIO: OT IPAKTHKH — K KOM-
MEHTapHIO (3aKOHY), a HE HA000POT. 3aKOHBI TOJKHBI B MEHbIIIEH cTerneHu (op-
MHPOBaTh COLMAIBHYI PEAJbHOCTh, HEKEIHU PEATbHOCTh — 3aKOHBL. [loaTOMY
OCHOBHBIMH MPUBWIECTUSIMH HOPMATUBHOTO TEKCTA SIBJISIFOTCS HE €r0 OKOHYATEIb-
HOCTb, HJICATTBHOCTh U 0e3aNeIUISIIIMOHHOCTD, a, HATIPOTUB, TPAHCPOPMHUPYEMOCTD,
MHOTOCJIOTHOCTb, MHOTOTPAaHHOCTb, CIOCOOHOCTh K CMBICIIOBON JIEKOHCTPYKIIHH
U peryiisliiy HeCTAaOUIIbHBIX OTHOLICHUH MPH COXPAHEHUU MPUOPUTETA JTUUHBIX
npaB u cBoOo. [IpUHIUIIBI YyTKOCTH ¥ THOKOCTH TIpaBa 3JI0KEHBI YK€ B CaMOM
MPAaBOBOM FEPMEHEBTHKE, PA3IMYAOLIEN! HOMUHAJIBHBIN U IPUMEHUTEIIbHBIA CMBIC-
JIBI IPABOBOW HOPMBI, I1I€ TOCIEAHNI 00HAPYKUBACTCS KaK OTKPHITHIA B CBOEM
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MHOT000pa3uu (To €CTh CHENU(PUIHBII OTHOCUTEIBHO KaXI0TO (haKTHIECKOTO
nena).

Bub1600. Mexanusm HopMUpOBaHUS METAIIPABOBOIO MPOCTPAHCTBA Yepe3 Hap-
paTUBHBINA IUCKYpC €CTh Iar K Judepanu3anuu U TuOkocTH npasa. PeakTuBHas
JMHAMHKa COBPEMEHHOM COLMAIbHO-IPABOBOM PeaIbHOCTH HaXOAUT YIauHOE OT-
pakeHHE B CEMMOTHKE HHTEPTEKCTYaJIbHBIX IOCTPOCHUN. OJIHAKO CUHEPTUsl MHO-
’KECTBA CMBICIIOB HEN30EIKHO BIICUET aTTPAKTOPHOE COCTOSHUE 3aKOHHOCTH, B UEM
Y 3aKJIFOYEHA TPOMOJIOrUs ITPAaBOBOIO HAppATHBA: TATOTEHHUE K NOpsAAKy. [[puHim-
MUaJIbHBIA OTXO/ OT NO3UTHUBUCTCKOM MapaJurMbl TpeOyeT nepecMorpa u repme-
HEBTUYECKON METO0J0T UM IIpaBa. TEeKCThI-HOPMBI IOCTEIIEHHO U3MEHSIOT CBOIO
¢bynkuuio mabnoHa 1 o6pasia Ha (QyHKIMIO KITto4a, alrOpUTMa, aHaJIora, Hocpel-
CTBOM KOTOPOTO OCYIIECTBIISIETCS IIPABO B COZHAHUU €r0 CyObEKTOB U B OTHOIIIE-
HUAX Mexay HUMU. HOBBINM cMbICT MpaBa JOJMKEH ONPEAEIUTh €r0 B KAYECTBE
IIOJTHOMOYHOM ¥ aBTOPUTETHON CTPYKTYPBbI, aI€KBaTHO U OPIraHUYHO PHUOOIIEHHOM
K CaMOPETYIHUPYIOLIMMCS COLUAIbHON, MOJIMTHYECKON, UH(OPMALIMOHHOM U Ipy-
UM CUCTEMaM KOMMYHHMKAaTUBHOT'O IPOCTPAHCTBA.
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Dinocogisn

METO/] I[EKOHCTPYKHIi Yy HAPAI_IIi TA IHTEPHPETAHIi ITPABA
Mensaxosa FO. B.

Y ecmammi obrpynmosgyemuca doyinbuicmes Memooonociuno2o 8ioxooy i 0edyKmueHo-
HOMONI02IYHO20 ONOGIOAHHS Ul NOSCHEHHA Npasa y OIK mpancepecii npasosux cMuciie ma
Gopmysanns Memanpagosozo npocmopy uepes HapamusHuil ouckypce. Ompumye meopemud-
He 00TPYHMY8AHHS HEOOXIOHICMb NOUWUPEHHS NPUHYUNIE OeKOHCMPYKYIL, ROCMCMPYKMypad-
JU3MY 1 CUHep2emUKU Ha NPAasosy PeaibHiCHb 3 MEMO0 Y3200H#CeH s cnocobie Oymms no-
BUMUBHORO NPABA Tl XAOMUUHO20 THHOPMAYIIHO20 NPOCMOPY NOCTNMOOEPH).

Knrouoei cnosa: napamugnuii OucKypc, Memanpaso, OUHAMI3M NPA6d, MilecHiCmb
npasa, inmepmexcmyanbHicno, iHpopMayitiHo-KOMYHIKAMUSHUL NPOCMIP, 0eKOHCMPYKYIsL.

THE METHOD OF DECONSTRUCTION IN THE NARRATION
AND INTERPRETATION OF LAW

Melyakova J. V.

The research is the philosophical and legal nature, are performed within the scope of
the ontological hermeneutics within a philosophical paradigm of postmodernism and legal
intersubjectivity. This is theoretical justification for the deconstruction of legal metatext.
The method of deconstruction ranges positivist canons of law storytelling and opens up
new possibilities of understanding law.

Integration, transcommunicative processes that occur in the world today, require a legal
assessment and interpretation, and simultaneously convert the modern law. The law has to
be exercised on the principles of intersubjectivity, self-regulation, discursively and openness.
In domestic society, the law has still not acquired the status of an absolute criterion of fairness
and priority among other social regulators. Existing systems and mechanisms for the
application of the law still remain in the captivity of legal positivism and administrative
dependence. General post-non-classical tendencies in science and culture make the isolation
of law from the new methodology is impossible. The law must take its place in politicni reality.
Today, the reality is assessed as virtualized communication, understanding and representation.

Legal reality is presented as a space of open discourse on many subjects, sources, texts,
characters, eras and situations. Legal narrative deliberately departs from a deterministic
narrative, conceptualization and stereotypes. Legal justice finds himself not in the verdict
of justice, and transitive discourse. Philosophy of law does not seek to conclude this
discourse, but seeks to extend it as long as possible and to attract many participants as
possible. Deconstruction provides an endless transition from one legal meaning to another.
This is a productive process of constructing the entity of the law. Living law ends at the
time of announcement of the court verdict. The sentence is irreversible. It is the end of
discourse and the legal meaning of a particular situation. There is a new way of law: the
law is not a limitation, and the law is opportunity. Thus, the success and efficiency of
understanding and application of law increasingly depend on the breadth of the horizon
of interpretation of the legal field.
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The newest of socio-humanitarian and semiotic trends in the transformation of linguistic
tropes from narrative to discourse is much influenced by the semantics and hermeneutics
of law. The tropology is a tool of analysis and understanding of the facts, images, concepts
and relationships between them, which serve as signs of reality. The reality represented in
the narrative. At the same time, a tropology of legal text there is a methodology of
understanding the legal situation and the logic of legal justice in the context of legal
narratives. The technology of understanding in the communicative reality of law is precisely
the discourse. It also guarantees legal justice on provided an independent contract. A new
rationality lies in the technology of interpretation of the events. This multilateral discourse
technology of interested and disinterested persons. Recorded formally the conflict of
arguments and points of view constitutes an open and dynamic metanarrativ, productive
concerning meanings. The mechanism of formation metalaw space through narrative
discourse is a step towards liberalization and flexibility of law. The reactive dynamics of
modern socio-law reality finds a good reflection in semiotics intertextual constructions.

The legal hermeneutics deals with the problem of informal interpretation of the law in
all its forms of existence: the texts, norms, legal situations, court cases, legal traditions,
legal consciousness, and legal precedents. Hermeneutic interpretation of the law has no
clear methods and techniques. It is based only on conventional principles. These principles
include: subjectivity, autonomy, openness, concreteness, pragmatism, communication skills,
pluralism, argumentativeness, communicative rationality. The reality of the law is known
today as communication. The validity of the law consists in creation of productive discourse.
This the discourse appealing to the aggravation of existing social antagonism and its
settlement by the way of optimal consensus achievement. The justice is always the goal of
legal discourse but its ethic and legal meanings are changeable.

In legal reality, the verdict of justice stops the discourse of justice, and with it the
emergence of the semantic field. However, the legal situation continues to evolve. Events,
information, and opinions of the subjects, their value, evaluating the significance of finally
legal reality and the laws themselves are not standing still. Have a thorough study of the
relationship between the mode of completion of the narrative and the possibilities of the
formation of meaning in it.

In this study the expediency of departing from deductive-nomological narration and
explanation of law toward transgression of legal meanings was substantiated and formation
of metalegal space via narrative discourse. Theoretical substantiation of the need to extend
applicability of the principles of deconstruction, post-structuralism and synergy onto legal
reality to bring into accord the methods of existence of positive law and chaotic postmodern
information space was given. There is a reassessment of the basic foundations and
principles of interpretation of law, the position of postmodern philosophy. The author
comprehends the use of technology intertextual narrative in a legal text. Based on the
principle of Jacques Derrida: the world as text. Through deconstruction of legal metatext
becomes possible semantic dynamics of the legal field. It is an adaptation of law to changing
and creative contemporary reality.

Key words: narrative discourse, metalaw, dynamism of law, corporality of law, inter-
textuality, information communication space, deconstruction.
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